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Mr.  Jones,  from  the  Committee  on  the  Budget, 
submitted  the  following 

REPORT 


[To  accompany  H.R.  3982] 
[Including  cost  estimates  of  the  Congressional  Budget  Office] 


TITLE  VI  -  COMMITTEE  ON  ENERGY  AND  COMMERCE 


INTRODUCTION 

H.  Con.  Res.  115,  the  First  Congressional  Budget  Resolution  for  Fiscal 
Year  1982,  includes  reconciliation  instructions  to  the  Committee  on  Energy 
and  Commerce  to  recommend  to  the  Budget  Committee  changes  in  laws  to  achieve 
stated  reductions  in  budget  authority  and  outlays  for  each  of  fiscal  years 
1982,  1983,  and  1984.  In  compliance  with  such  instructions,  the  following 
recommendations  are  submitted. 

These  recommendations  provide  for  reductions  in  budget  authority  and 
outlays  substantially  in  excess  of  those  required  of  the  Committee  on  Energy 
and  Commerce.  As  the  attached  cost  estimates  of  the  Congressional  Budget 
Office  indicate,  the  Committee  recommendations  will  result  in  reductions  of 
$20.4  billion  in  budget  authority  and  $20.5  billion  in  outlays  over  the  next 
three  fiscal  years.  Thus,  the  Committee  recommendations  will  achieve 
reductions  of  $2.8  billion  in  budget  authority  and  $2.4  billion  in  outlays  in 
excess  of  those  required  of  the  Committee  under  its  reconciliation 
instructions . 

The  cost  estimates  of  the  Congressional  Budget  Office  conclusively 
establish  that  the  Committee  has  fully  complied  with  the  reconciliation 
directives  of  H.  Con.  Res.  115  by  recommending  genuine  and  substantial 
reductions  in  spending  in  numerous  programs  within  its  jurisdiction. 
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Department  of  Energy  Authorization 

The  legislation  contained  in  the  reconciliation  package  authorizes  $5.6 
billion  for  the  civilian  programs  of  the  Department  of  Energy.    Of  that  total, 
it  is  contemplated  that  approximately  $1.0  billion  could  be  authorized  to  be 
appropriated  for  programs  in  the  jurisdiction  of  the  Energy  and  Commerce  Com- 
mittee, a  result  of  reductions  of  at  least  $500  million  from  our  fiscal  year 
1982  baseline.    Furthermore,  the  $5.6  billion  overall  authorization  is  $1.2  bil- 
lion below  fiscal  year  1982  baseline  for  all  civilian  programs,  (other  than 
SPR)  of  the  Department  of  Energy. 

The  two  energy  Subcommittees  of  this  Committee,  by  proposing  this  level 
of  authorization  for  the  civilian  programs  of  the  DOE  recommend  that  total 
energy  authorizations  be  within  the  target  established  by  the  first  Budget 
Resolution  for  fiscal  year  1982.    Also  this  overall  authorization  will  result 
in  substantial  reductions  in  spending  for  nearly  all  programs  of  the  Department. 

The  bill  contains  no  specific  authorizations,  and  therefore  does  not 
endorse  any  of  the  specific  reductions  proposed  by  the  Administration.    The  bill 
would  permit  the  continuation  of  existing  programs,  but  in  many  cases,  the 
funding  levels  will  be  reduced.    All  activities  mandated  by  law  will  proceed 
according  to  those  laws. 

The  Subcommittees  have  looked  closely  at  the  submission  of  the  Reagan 
Administration,  and  have  explored,  in  hearings,  the  policy  implications  of 
some  of  the  budget  proposals. 

The  energy  budget  proposed  by  the  Administration  would  destroy  the 
historical  balance  in  energy  programs  developed  by  the  Congress  over  the  past 
decade.    Energy  conservation  funding  has  been  reduced  by  about  70  percent 
compared  to  fiscal  year  1981  appropriations.    Some  conservation  programs, 
such  as  low-income  weatherization  and  state  conservation  grants,  would  be 
eliminated  under  tne  Administration's  budget.    Similar  program  reductions 
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would  be  slated  for  solar  and  other  renewable  energy  programs.  The  coal 
programs  are  also  drastically  reduced.  By  providing  a  general  authorization, 
it  is  intended  that  much  of  the  balance  in  energy  program  funding  be  restored. 
Thus,  it  is  believed  that  funding  for  programs  such  as  state  and  local 
conservation,  including  low-income  weatherization  and  solar  and  renewable 
energy,  can  be  at  least  partially  restored. 

The  authorization  also  contains  sufficient  funds  to  carry  out 
statutorily  mandated  regulatory  programs  administered  by  the  Economic 
Regulatory  Administration.  First,  the  Administration's  proposed  budget 
would  provide  amnesty  to  oil  companies  which  had  violated  oil  pricing  laws. 
By  virtually  eliminating  all  funds  for  the  Office  of  Special  Counsel, 

oil  companies  would  have  a  clear  signal  that  the 
Government  would  soon  drop  the  charges  against  them  —  charges  alleging 
billions  of  dollars  in  violation.  The  authorization  provided  in  this  bill 
could  fully  fund  compliance  efforts.  The  authorization  also  can  accommodate 
increased  funding  for  emergency  preparedness  above  the  Administration's 
budget  of  $2  million.  Emergency  preparedness  and  related  data  collection 
systems  should  be  funded  because  of  their  critical  importance  to  the  Nation. 
The  Nation's  inability  to  handle  an  energy  crisis  could  be  the  Achilles'  heel 
of  the  President's  economic  programs.  In  addition,  the  Fuels  Conversion 
office  could  continue  to  assist  tilities  interested  in  seeking  coal 
conversion  orders  so  that  they  can  be  exempted  from  certain  environmental 
requirements.  Under  the  Administration's  budget,  utilities  and  industries 
subject  to  fuel  use  bans  could  not  seek  exemptions,  since  the  Fuels  Conversion 
Office  is  eliminated.  The  Utility  Programs  office  also  could  receive  funding 
under  this  bill,  so  that  it  could  provide  grants  to  innovative  programs  in 
utility  ratemaking  and  for  other  statutory  programs. 

The  authorization  also  contains  sufficient  funds  to  carry  out 
statutorily  mandated  information  systems  administered  by  the  Energy 
Information  Administration  while  still  making  reductions  in  the  overall 
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authorization  for  EIA  in  FY  1 98 1 .  The  Financial  Reporting  System  which 
analyzes  the  financial  dealings  of  the  major  oil  companies  would  not  have  been 
funded  under  the  Administration's  budget  request.  In  addition,  the 
Administration's  budget  submission  eliminated  funding  of  the  Middle 
Distillate  Monitoring  System  mandated  by  the  Emergency  Energy  Conservation 
Act.  The  Oil  and  Gas  Information  System  which  is  the  only  vehicle  for  data  on 
oil  and  gas  reserves  and  is  essential  to  both  government  and  industry  policy- 
making would  have  been  eliminated  by  the  President's  budget  submission.  In 
recent  testimony  before  the  Subcommittee  on  Fossil  and  Synthetic  Fuels, 
Acting  EIA  Administrator  Al  Linden  revealed  that  the  decision  not  to  fund  this 
program  had  been  reconsidered.  This  data  system  is  essential.  Timely  and 
complete  reporting  and  analysis  of  this  information  is  a  worthy  expenditure. 

The  Administration's  budget  contained  many  areas  of  excessive  spending 
which  could  be  reduced  in  achieving  a  balanced  energy  program.  For  example, 
in  tne  area  of  Departmental  Administration,  the  requested  budget  soars  from 
$231  million  in  FY  1981  to  $273  million  in  FY  1982.  This  occurs  despite  a 
severe  decrease  in  DOE  programs.  Management  salaries,  travel,  and  support 
services  would  all  rise.  The  Office  of  the  Secretary  would  rise  from  $2.5 
million  to  $3-1*  million  under  the  Administration's  proposal.  These 
unnecessary  increases  could  be  eliminated,  and  this  budget  drastically 
reduced  in  recognition  of  DOE's  reduced  budget  level.  Similarly,  large 
reductions  in  DOE's  use  of  consultants  and  contractors  in  all  programs  will 
provide  funds  for  worthwhile  programs  which  would  otherwise  be  reduced. 

It  is  recognized  that  several  DOE  authorization  bills  from  different 
Committees  are  likely  to  reach  the  Floor  under  reconciliation,  and  any 
differences  among  them  will  have  to  be  reconciled.  This  bill  is  not 
necessarily  inconsistent  with  those  of  other  Committees.  For  example,  while 
the  Science  Committee  provides  specific  authorizations,  this  bill  provides  an 
overall  ceiling.  Nevertheless,  the  ultimate  allocation  of  funds  among  the 
DOE  authorization  bills  has  yet  to  be  determined.     Because  of  the  limited 
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total  funding  available  for  DOE,  it  is  not  intended  that  programs  in  the  sole 
jurisdiction  of  the  Energy  and  Commerce  Committee  be  limited  necessarily  to 
those  funds  remaining  after  subtracting  authorizations  in  other  DOE  bills 


from  the  DOE  total  contained  in  this  bill. 


Cost  Estimates  and  Budget  Reductions  in  Energy  Authorization  Bill 


Savings  in  Energy  Authorizations 


FY  1982 


FY  1983 


FY  1984 


Base 


$1 ,590,000,000 


$1 ,690,000,000 


$1 ,783,000,000 


BA 


1 ,000,000,000 


1 ,063,000,000 


1,121,000,000 


Savings 


590,000,000 


627,000,000 


662,000,000 


Assumptions: 

Baseline:    The     baseline     consists     of     programs  traditionally 


authorized  by  the  Committee,  other  than  SPR.  The  SPR 
authorization  is  contained  in  a  separate  portion  of  the 
reconciliation  package,  The  baseline  includes  civilian 
programs  other  than  solely  R&D  programs  and  power 
marketing  functions.  To  arrive  at  a  baseline  figure,  FY 
1981  appropriations  for  programs  other  than  SPR  were 
inflated  by  the  inflation  factors  provided  in  the 
Conference  Report  on  the  budget  resolution. 

BA:  The  Committee  estimates  that  given  an  overall  ceiling  of 
$5.6  billion,  approximately  $1.0  billion  would  be  spent 
on  programs  within  the  Committee's  jurisdiction.  The 
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actual  amount  is  dependent  upon  the  final  allocation  of 
appropriations . 

Background  Information 

The  FY  1981  appropriations  for  DOE  (not  including  SPR)  which  are  under 
the  jurisdiction  of  the  Energy  and  Commerce  Committee  total  $1 , il69 , 300,000 . 

This  amount  includes  all  programs  in  the  DOE  (other  than  SPR)  with  the 
following  exceptions:  Defense,  Naval  Petroleum  Reserves,  Power  Marketing, 
and  R&D  activities  traditionally  authorized  solely  by  the  Committee  on 
Science  and  Technology. 

The  amount  breaks  down  as  follows: 

in  millions 


Conservation  (other  than  solely  R&D)  593-7 

Renewable  energy  (other  than  solely  R&D)  80. 1 

Regulation  &  Information  363.6 

Departmental  Administration  225.2 

Nuclear  fission  (other  than  solely  R&D)  100.9 

Uranium  Enrichment  (other  than  solely  R&D)  105.8 

TOTAL  1469.3 


This  level  of  appropriations  was  then  inflated  according  to  the  factors 
in  the  Conference  Report  on  the  Budget  Resolution. 

Looking  at  the  entire  DOE  authorization,  the  total  appropriation  in  FY 
1981  for  DOE  civilian  programs  other  than  SPR  was  $6.?  billion.  Inflated  by  8 
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percent,  this  becomes  $6.8  billion.  -The  authorization  of  $5.6  billion  will 
reduce  BA  by  $1.2  billion.  Only  a  portion  of  these  reductions  will  fall  within 
the  jurisdiction  of  the  Energy  and  Commerce  Committee,  and  therefore  savings 
attributable  to  the  Committee  are  about  $590  million. 

An  overall  authorization  is  preferable  for  reconciliation  purposes 
since  this  will  ensure  that  regardless  of  each  Committee's  authorization, 
there  will  be  a  ceiling  on  every  funding.  The  alternative  of  authorizing 
programs  only  which  fall  in  the  Committee's  jurisdiction  may  have  led  to 
higher  spending  levels,  as  a  result  of  double  counting  reductions  in  jointly 
authorized  programs.  This  procedure  will  ensure  that  DOE  programs  will  be 
considered  in  a  comprehensive  manner,  as  has  been  the  case  in  prior 
authorization  bills. 

Powerplant  and  Industrial  Fuel  Use  Act  Amendments 
The  bill  makes  several  amendments  to  the  PIFUA. 

Subsection  (a)  of  the  original  section  301  is  repealed  in  its  entirety. 
This  section  (1)  prohibited  the  use  of  natural  gas  in  existing  powerplants  as 
a  primary  energy  source  after  January  1,  1990;  (2)  prohibited  the  use  of 
natural  gas  in  powerplants  prior  to  1990  if  it  was  not  used  during  1977;  and 
(3)  prohibited  the  use  of  natural  gas  in  powerplants  in  greater  proportion 
than  the  proportions  used  during  the  average  year  between  197*1  and  1976. 

The  original  section  301(a)  was  enacted  because  of  concerns  that 
natural  gas  supplies  would  not  be  adequate  to  maintain  service  to  high- 
priority  consumers  if  large  powerplant  boilers  increased  or  maintained  their 
use  of  natural  gas.  The  Subcommittee  on  Fossil  and  Synthetic  Fuels  conducted 
hearings  on  June  1  and  June  9  to  determine  whether  this  concern  was  still 
valid.  The  Subcommittee  on  Energy  Conservation  and  Power  conducted  hearings 
on  June  2  on  the  burdens  imposed  by  the  original  section  301(a)  on  the  electric 
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utility  industry.  On  the  basis  of  those  hearings  and  subsequent  analysis,  it 
appears  that  the  benefits  of  repealing  section  301(a)  outweigh  the  risk 

of  inadequate  supplies,  particularly  in  light  of  existing  authorities  to 
curtail  utility  use  of  gas,  if  necessary.  Among  the  benefits  are: 

( 1 )  Powerplants  designed  to  use  natural  gas  will  be  able  to  do  so  for 
their  full  useful  lives,  unless  gas  supply  or  economic 
considerations  intervene,  potentially  eliminating  the 
extraordinary  costs  of  scrapping  these  plants  and  replacing  them 
with  new  generators.  The  savings  will  accrue  to  consumers  of 
electricity. 

(2)  Utility  planners  will  face  greater  certainty  in  planning  for 
adequate  levels  of  generation. 

(3)  The  currently  available  surplus  supplies  of  natural  gas  can  be 
used  effectively  to  offset  some  of  the  imported  fuel  oil  consumed 
for  power  generation. 

(4)  Seasonally  balanced  deliveries  by  natural  gas  companies  can  be 
enhanced  by  off-peak  sales  to  powerplants. 

(5)  Natural  gas  producers  may  be  encouraged  by  the  enlargement  of  the 
potential  market  to  continue  the  development  of  new  major 
resources  of  natural  gas. 

The  hearings  revealed  mixed  opinion  about  the  sufficiency  of  natural 
gas  supplies  available  over  the  short  term  —  the  years  from  1982  through 
1984  —  but  indicated  a  consensus  that  natural  gas  markets  would  have  ample 
supplies  at  the  prevailing  prices  during  later  years  of  the  decade  and  in  the 
1990s.  If  such  estimates  are  correct,  the  repeal  of  section  301(a)  will  not 
greatly  exacerbate  any  early  renewed  shortage  of  natural  gas  because: 


(1)       Powerplants  are  already  eligible  under  other  provisions  of  the 
Fuel  Use  Act  for  freely  granted  exemptions  from  natural  gas  use 
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prohibitions  and  limits.  These  exemptions  do  not  expire  until 
1985. 

(2)  Powerplants  receiving  natural  gas  in  interstate  commerce  remain 
subject  to  curtailment  plans  in  effect  on  interstate  pipelines, 
under  which  they  are  the  lowest  priority  —  the  first  off  and 
last  back  on  in  the  event  of  shortages  on  that  system. 

(3)  Those  powerplants  receiving  natural  gas  in  intrastate  commerce 
may  be  required,  in  the  event  of  a  natural  gas  supply  emergency 
declared  by  the  President,  to  discontinue  its  use  under  section 
607  of  the  Public  Utility  Regulatory  Policies  Act,  and  that  gas 
may  then  be  allocated  to  alleviate  the  emergency  under  section 
303  of  the  Natural  Gas  Policy  Act. 

(4)  The  potential  incremental  use  of  gas  above  current  levels  of  use 
to  substitute  for  oil  being  used  in  power  generation  is  small  in 
the  States  where  major  use  of  natural  gas  in  powerplants  has 
historically  taken  place.  In  States  where  significant 
quantitites  of  oil  are  used  for  electric  generation,  the 
relative  economics  of  oil  and  gas  may  not  prompt  a  large-scale 
shift  to  natural  gas  that  could  potentially  threaten  overall 
supplies. 

The  repeal  of  section  301(a)  will  not  create  any  long-term  problems 
that  economic  factors  or  later  Congressional  consideration. 

Section  301(b)  of  the  original  Act  permits  the  Secretary  of  Energy  to 
prohibit  an  existing  powerplant  from  burning  natural  gas  or  petroleum  if  the 
Secretary  makes  certain  findings.  These  prohibition  orders  have  been  sought 
voluntarily  by  many  utilities,  because  such  orders  permit  delayed  compliance 
with,  or  waivers  of,  various  provisions  of  the  Clean  Air  Act.  Without  such 
waivers,  many  powerplants  would  be  unable  to  convert.   No  involuntary  orders 
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have  been  made  effective  under  the  statute,  however  there  have  been  cases  of 
expensive  disputes  between  DOE  and  utilities  over  the  validity  of  findings  by 
DOE  in  the  case  of  involuntary  orders.  Therefore,  the  bill  permits  utilities 
to  make  certifications  of  whether  they  meet  the  necessary  findings  for  a 
conversion  order.  The  benefits  to  utilities  that  receive  orders  will 
continue,  but  only  utilities  which  certify  that  they  meet  the  criteria  for  an 
order  will  be  subject  to  the  provision. 

The  prohibitions  contained  in  Section  301(c)  of  the  Fuel  Use  Act 
relating  to  excessive  fuel  mixtures  are  repealed. 

In  the  amendments,  a  significant  new  provision  was  added  to  require  that 
electric  utilities  with  powerplants  that  use  natural  gas  as  a  primary  energy 
source  develop  a  conservation  plan  to  ensure  the  most  efficient  use  of 
electricity  generated  by  burning  gas.  These  utilities  are  instructed  to 
develop  a  plan  to  achieve  energy  savings  of  at  least  10  percent  of  the 
electricity  generated  by  natural  gas  fueled  powerplants  during  1 98 1  within 
one  year  after  the  date  of  enactment  of  this  provision.  The  plan  is  to  be 
submitted  to  the  Secretary  of  Energy  for  approval. 

The  savings  to  be  gained  under  this  plan  are  meant  to  offset  the  need  for 
burning  gas  in  the  future  had  there  been  no  conservation  effort.  Utilities 
may,  in  fact,  experience  demand  growth  and  be  required  to  expand  gas  use.  The 
conservation  plan  would  not  prevent  utilities  from  meeting  that  demand  nor 
would  it  require  utilities  to  reduce  gas  consumption.  It  is  intended  to  lay 
the  groundwork  for  a  cost-effective  energy  efficiency  program  that  could 
result  in  substantial  cost  savings  to  stockholders  and  ratepayers  by  reducing 
the  need  for  new  generating  capacity. 

The  development  of  the  plan  and  how  it  would  achieve  the  savings  goal  is 
left  to  the  utility  to  decide.  Individual  utilities  in  differing  regions  of 
the  country  are  faced  with  a  variety  of  residential  and  commercial  energy 
requirements  and  can  tailor  their  plan  to  suit  their  needs  and  situation. 
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However,  such  measures  as  are  already  being  implemented  by  a  number  of 
progressive  utilities  could  be  considered.  These  measures  include  innovative 
loan  schemes  to  finance  conservation  improvements,  such  as  insulation,  heat 
pumps  and  energy  efficient  major  appliances,  and  rate  reforms  to  promote 
conservation,  such  as  cost-of-service  rates,  time-of-day  rates  and  load 
management  techniques.  The  plan  must  set  forth  a  program  to  use  renewable 
energy  sources,  such  as  biomass  or  wind  energy.  In  addition,  an  effective 
public  information  program  to  educate  utility  customers  to  the  benefits  and 
cost  advantages  of  energy  conservation  is  to  be  included. 

The  conservation  provisions  do  not  relieve  utilities  of  conservation 
requirements  in  other  laws.  However,  conservation  efforts  taken  pursuant  to 
such  laws  may  be  counted  towards  compliance  with  the  requirements  of  this 
section. 

In  developing  this  plan,  the  utility  may  recover  the  costs  of 
formulating  and  carrying  out  the  conservation  measures  through  whatever 
manner  is  determined  appropriate  by  state  regulatory  authorities. 

Utilities  are  encouraged  to  expand  the  conservation  program  to  goals 
beyond  those  required  by  these  provisions.  Testimony  before  the  Energy 
Conservation  and  Power  Subcommittee  showed  that  the  experience  of  certain 
West  Coast  utilities  and  the  Tennessee  Valley  Authority  indicate  tremendous 
energy  savings  could  be  obtained  nationally  through  effective  utility  energy 
conservation  programs. 

The  bill  also  requires  the  reporting  of  natural  gas  use  by  utilities  so 
that  the  Secretary  of  Energy  can  better  monitor  natural  gas  supplies,  and 
determine  the  impact  of  these  amendments  on  other  natural  gas  consumers. 

Section  402  of  the  Powerplant  and  Industrial  Fuz\  Use  Act  is  amended 
to  repeal  a  provision  prohibiting  the  use  of  natural  gas  for  decorative 
outdoor  lighting  in  existence  prior  to  enactment  of  the  Act.  Experience 
under  this  provision,  and  hearings  held  before. 
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the  Energy  and  Power  Subcommittee  on  December  12,  1980,  indicated  that  those 
subject  to  the  ban  would  be  faced  with  problems  in  identifying  gas  light  users 
and  would,  through  enforcement  of  this  provision,  be  subject  to  costs  and 
inconveniences  not  outweighed  by  the  gas  savings  which  could  result.  The 
prohibition  against  new  installation  of  such  lights  is  continued.    In  addition, 
the  amendment  requires  utilities  to  inform  customers  periodically  about  the 
cost  of  gas  usage  in  such  lights  and  the  amount  of  gas  used.    These  amendments 
should  result  in  some  cost  savings. 

Building  Energy  Performance  Standards 

This  provision  repeals  provisions  which  make  mandatory  the  Building 
Energy  Performance  Standards,  required  to  be  established  under  Title  III  of 
the  Energy  Conservation  and  Production  Act  of  1976. 

Under  ECPA,  as  amended  by  the  Housing  and  Community  Development  Act  of 
1980,  DOE  is  required  to  test  interim  standards  starting  in  August  1981  and  to 
issue  final  standards  in  April  1983.  During  development  of  the  standards, 
major  concerns  were  raised  by  the  building  and  engineering  industries  about 
the  cost  of  compliance,  the  severity  of  federal  sanctions  and  the  complexity 
of  the  standards. 

The  law  is  amended  to  provide  for  continued  analysis  and  development  of 
energy  performance  standards,  which  will  no  longer  be  mandatory.  The 
analysis  and  research  results  could  be  adopted  by  various  individuals  and 
institutions  such  as  builders,  realtors,  lending  institutions  or  other  groups 
or  individuals  who  need  objective  information  to  rate  the  energy  efficiency 
of  a  building.  The  purpose  of  the  program  is  to  develop  a  variety  of 
measurement  techniques  with  a  primary  emphasis  on  providing  a  simple  yet 
adequate  measure  of  energy  efficiency  that  can  be  easily  understood  and  used 
by  builders,  consumers,  architects,  realtors,  code  officials,  lenders  and 
others  in  the  building  market .  DOE  is  also  examining  methods  of  adapting  such 
measurement  techniques  for  use  in  existing  buildings,  which  will  continue  to 
compose  a  major  portion  of  the  building  market  through  the  end  of  the  century. 
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Testimony  before  the  Energy  Conservation  and  Power  Subcommittee, 
together  with  numerous  reports  by  industry  groups  and  outside  experts, 
concludes  that  the  marketplace  has  not  provided  accurate  and  consistent 
information  on  building  energy  efficiency  for  home  builders  and  home  buyers 
despite  the  need  for  this  information.  Furthermore,  there  appears  to  be 
growing  interest  in  both  the  industry  and  analytical  community  in  building  on 
DOE's  development  work  for  BEPS  by  moving  to  a  voluntary  guideline.  Although 
rising  energy  prices  are  giving  increasing  incentives  to  consumers  to  look 
for  efficient  homes,  there  is  no  uniform,  reliable  measure  of  efficiency  that 
is  widely  available.  Members  of  the  building  industry  have  expressed 
interest  in  technical  assistance  to  construct  efficient  buildings.  Builders 
have  also  expressed  interest  in  an  efficiency  rating  that  could  accurately 
represent  a  building's  market  value  to  buyers  and  lenders. 

In  testimony  before  the  Subcommittee  on  Energy  Conservation  and  Power, 
the  National  Association  of  Home  Builders  stated: 

Although  there  remains  a  definite  need  for  research  and  technical 
assistance  as  provided  by  the  Department  of  Energy,  this  type  of 
work  needs  to  be  directed  in  a  way  that  is  relevant  and  beneficial 
to  builders  and  designers.  .  .  .  The  federal  government  can 
assist  builders  and  designers  better  by  supporting  the  type  of 
research  and  technical  assistance  that  can  lead  to  breakthroughs 
in  energy  efficient  products  and  designs. 

The  amendments  made  in  this  bill  are  intended  to  further  these 
recommendations . 

In  testimony  before  the  Subcommittee  on  Energy  Conservation  and  Power, 
the  American  Institute  of  Architects  testified: 


With  the  likely  disappearance  of  many  of  its  regulatory  programs, 
DOE's  Building  Systems  program  now  has  the  opportunity  to  turn 
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from  regulation  to  information.  We  believe  DOE  has  the  potential 
to  transfer  its  knowledge  of  building  components,  systems  and 
performance  into  tools  for  architects,  engineers  and  builders. 
DOE  could  use  its  technical  data  to  develop  reference  manuals  on 
design  strategies  for  residential  and  small-scale  commercial 
applications . 

The  General  Accounting  Office,  in  a  report  issued  on  December  23,  1980, 
recommended  that  DOE  "develop  procedures  and  cost  estimates  for  implementing 
voluntary  building  energy  performance  standards  ..." 

An  April  30,  1980,  report  of  the  Regulatory  Analysis  Review  Group 
submitted  by  the  Council  on  Wage  and  Price  Stability  concluded: 

There  are  a  number  of  alternative  programs  to  BEPS  that  may  foster 
conservation  in  new  construction  more  effectively  and 
efficiently: 

Programs  to  train  or  advise  designers  in  the  use  of  current 
and  advanced  conservation  techniques. 

Assistance  to  states  and  localities  to  modify  building 
codes. 

A  labeling  program  under  which  every  prospective  buyer  of  a 
new  building  would  be  told  of  its  design  energy  use. 

Support  for  a  voluntary  program  was  also  expressed  by  the  National 
Institute  of  Building  Sciences. 

We  believe  that  the  issuance  of  a  voluntary  guideline  will  be  far 
more  favorably  received  and  have  greater  immediate  impact  on 
design  and  construction  of  new  energy  efficient  building  than  can 
be  expected  from  a  Federal  standard  promulgated  as  a  regulation. 
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In  our  view,  without  further  delay,  DOE  should  compile  the 
existing  data  on  energy  use  characteristics  in  new  buildings, 
produce  a  guideline  and  the  means  of  establishing  equivalency 
with  these  guidelines,  and  make  available  at  the  lowest  possible 
cost  such  documents  for  widespread  public  use. 

Similar  views  were  expressed  by  the  American  Society  of  Heating, 
Refrigerating  and  Air  Conditioning  Engineers: 

The  overwhelming  recommendation  of  the  building  design 
profession  including  ASHRAE,  (is)  that  the  BEPS  program  should  be 
voluntary  rather  than  mandatory,  which  in  effect  means  that  the 
energy  performance  budgets  would  become  guidelines  for  selected 
climates  .  .  . 

This  amendment  should  not  in  any  way  be  viewed  as  a  retraction  of  the 
national  importance  of  increasing  the  efficiency  of  energy  performance  in 
buildings,  which  account  for  about  40  percent  of  the  nation's  energy  use. 
Rather,  it  recognizes  that  increasing  energy  prices  have  provided  a  strong 
incentive  for  consumers  to  seek  out  energy  efficient  buildings  together  with 
a  desire  for  accurate  information.  This  amendment  also  recognizes  that  local 
conditions  and  climate  variations  create  varying  needs  for  such  standards. 
Finally,  the  use  of  voluntary  guidelines  should  encourage  institutions,  such 
as  trade  associations,  not  just  state  and  local  governments,  to  adapt  these 
guidelines  for  use  in  the  building  market. 

Removal  of  the  obligation  to  develop  mandatory  standards  may  permit  a 
slight  reduction  in  funding  for  this  program,  but  funding  should  remain  at 
close  to  the  fiscal  year  1981  levels  of  $7  million  for  development  of 
voluntary  guidelines  and  for  technical  assistance  and  education  for  builders, 
consumers,  engineers  and  other  members  of  the  building  community. 
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Report  Language  on  the  Strategic  Petroleum  Reserve 


Background 

Before  President  Carter  left  office,  he  forwarded  to  Congress  his 
Fiscal  Year  82  budget  proposals  for  the  Strategic  Petroleum  Reserve  (SPR) . 
This  included  $0.2  billion  for  operations,  maintenance,  and  construction, 
$3.4  billion  for  oil  purchases  and  assumed  benefits  of  $0.25  billion  from 
entitlements. 

In  March  1981,  President  Reagan  submitted  his  revised  budget  to  Congress. 
Due  to  his  early  decontrol  of  crude  oil,  SPR  would  not  receive  the  entitle- 
ments benefits  previously  expected.    Therefore,  the  revised  Reagan  budget 
increased  the  SPR  request  to  account  for  the  benefit  loss.    The  new  budget 
request  was  $3.9  billion,  of  which  $0.2  billion  were  for  operation,  construction, 
and  maintenance  and  $3.7  billion  for  crude  oil  purchases.    Both  President's 
budgets  clearly  assumed  that  SPR  purchases  would  be  paid  for  with  traditional 
on-budget  funding  techniques. 

Despite  considerable  effort  by  the  Chairman  of  the  Committee  and 
the  Chairman  of  the  Subcommittee  on  Fossil  and  Synthetic  Fuels  to  persuade 
the  House  to  retain  funding  for  the  Strategic  Petroleum  Reserve  on  budget 
as  a  matter  of  essential  national  security  —  and  consistent  with  the  Ad- 
ministration's budget  request  --  the  House  has  twice  expressed  its  will  that 
funding  be  removed  from  the  budget.    It  is  worth  noting  that  the  entire 
issue  of  on-budget  vs.  off-budget  financing  commenced  as  a  discussion  in  the 
other  body,  with  a  number  of  conflicting  positions  being  adopted  in  the 
two  committees  of  jurisdiction. 

The  legislation  proposed  is  derived  from  the  Current  Policy  Baseline 
provided  to  the  Committee  by  the  Congressional  Budget  Office,  which  assumes 
that  the  Fiscal  Year  1982  cost  for  the  Reserve  would  be  $4.1  billion.  Under 
the  proposal  contained  here,  $3.9  billion  would  be  authorized  and  appropriated, 
but  not  counted  for  purposes  of  the  Federal  budget,  for  the  purchase  of  oil  for 
the  Reserve.    A  total  of  $190  million  is  authorized  on  the  budget  for  admini- 
stration and  construction  costs  —  $10  million  less  than  included  in  the  CB0 
base.    It  is  expected  that  this  saving  can  be  achieved  through  a  five  per 
cent  reduction  in  administrative  costs  resulting  from  improved  efficiency. 
It  is  important  to  note  that  all  savings  anticipated  to  result  from  removing 
Strategic  Petroleum  Reserve  funding  from  the  Federal  budget  is  straight- 
forward, and  there  is  no  contemplation  that  such  savings  would  be  applied  to 
any  other  program  within  the  Committee's  jurisdiction.    Indeed,  throughout 
its  efforts  to  achieve  its  reconciliation  requirements,  the  Committee  and 
its  Subcommittees  have  attempted  to  reduce  Federal  spending  within  specific 
Federal  spending  categories,  with  no  transfer  of  savings  or  spending  between, 
or  among,  different  categories.    The  overall  savings  recommended  by  the 
Committee  significantly  exceed  those  required  in  the  reconciliation  directives 
of  the  Conference  Report  on  H.  Con.  Res.  115. 

Subcommittee  on  Fossil  and  Synthetic  Fuels  Hearings 

On  March  18  and  April  15,  1981,  the  Fossil  and  Synthetic  Fuels  Subcommittee 
held  the  first  two  of  its  SPR  financing  hearings.    The  Departments  of  Energy 
and  Treasury  and  the  Office  of  Management  and  Budget  were  all  invited  to  testify 
and  explain  or  define  the  Adndnistration ' s  position  on  SPR  funding.  They 
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declined,  because  the  Adntiriistratian  had  not  yet  developed  a  new  position. 
Financial  and  oil  industry  witnesses    testified.    All  expert  witnesses 
agreed  that  SPR  should  be  paid  for  on-budget  with  conventionally  authorized 
and  appropriated  money.    The  use  of  new  "creative  financing",  such  as 
oil  bonds  or  futures  contracts,  was  viewed  as  being  highly  speculative 
and  able  to  raise  at  best  only  $0.3-0.4  billion  in  FY  82,  not  the  nearly 
$4  billion  required. 

Representatives  of  Merrill  Lynch,  Pierce,  Fenn^.-  and  Smith  publicly 
stated  they  believe  on-bu^get  funding  was  f*e  proper,  *-^s"io"'Sih',o  mptho-1  to 
'inence  the  SPR;  howeve*-,  they  stated  that  if  Congress  was  comrrrtte-'  to  nff- 
budget  fun^i rq  o*  th°  SPH,  the  least  offensive  method  would  Uc  to  l'so 
financing  sim^'la1-  to  conventional  government  deht  financing  sucu  as  treasure 
hiT^s.  Th"  ^~ i "! 1  s  would  hp  backeJ  bv  the  good  faits  ?rS  credit  of  the 
government  with  a  fixp'-1  interest  rate  ao^  maturity  date.  Thp  Merrill  Lynch 
testimony  was  the  puh1-r  sta**t  cf  the  government  fin?nced,  off-budget 

•-ookieepinu,  concept  for  paying  for  thc  SDR. 

Thp  ccnferopc^  ri=po,~'t'  on  the  first  budoet  r^solut^on  Jat.p^  ''cr  1 r 
instructed  the  Energy  and  ronmerce  Committer  to  reduce  S'!  ,rAC!  hi l1  ion  *n 
hudnet  authority  f  "oh  proqra^s  imder  5t.s  jurisdiction;  there  ver=  no 
instructions  on  hov/  t.hc:i  or  how  little  of  this  amount  '-.'as  to  he  fa'^en  frori  the 
cnn 

On  f'ay  11,  at  the  third  Foss""1  an-1  Synthetic  Fue^s  hearing, 
,^{fi«!'t pi's* or  witnesses  f i n a ^ 1  anpoarp<J  hef ore  the  Suhcomr" fte^  to  riv' 
their  DOS'ticn  on  S'5'!  funding.  Th?  Departments  of  Treasury  anr1  Energy  anJ  the 
Office  nr  ,'an?gpment  and  RtHaet  positions  can  ue  sinrr*ari?*»H  i>  f -"up  «na*r.r 
noints: 

1 .  Financing  by  "normal  budget  treatment  would  ho  preferable". 

2.  Tu°  S?"\  like  the  national  defense, is  essentially  a  government  function 

and  should  ke  '■'nanced  by  tKe  government. 

*.  SPn  financing  should  hp  accomp1 i she^  through  the  us°  oe  convention?!  deL,t 
instruments,  fully  backed  by  the  credit  of  the  Unite-1  States. 

r.  Special  market  issues  of  "ri1  hour's  "  with  maturity  values  indexed  to  t^e 
price  of  oil,  as  suggested  in  H.R.  230 A ,  a^e  simply  not.  feasible  for  a 
mult1" 11  ion  dealer  program  sucu  as  th*  . 

c.  Proposals  requiring  the  private  sector  to  build  up  petroleum  stock,  sucu 
as  S.  707,  interfere  wit.'-  th°  market  plans  and  are  of  dubious  legaf-'ty. 
These  proposals  a^e  wholly  out  of  keeping  with  a  free  market  approach. 

Witnesses  for  both  Treasury  and  OMR  stated  that  the  best  method  for  S&P 
funding  would  be  on-budget,  but  then  stated  that  if  Congress  wanted  financing 
off-budget,  the  Administration  would  agree.  Tbe":r  reco-ir^ndat  ion  was  to 
pstablish  a  Treasury  account  off -budget  for  "bookkeeping"  purposes,  and  raise 
funds  for  the  SPp  using  conventiona1  Treasury  financing  techniques  sucu  as 
treasury  bills  or  bonds. 
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Committee  Action  on  SDP  Financing 


The  Committee  found  persuasive  the  testimony  of  numerous  witnesses  that 
direct,  on-budget  financing  o*  the  ^  is  the  cheapest,  most  straight'ori""--^ 
and  least  risky  method  of  paying  fo4"  this  critical  ly  important  element  in  the 
national  economy  and  defense.  Tn  orde^  to  comply  v*tu  the  budget  resolution, 
this  unconventional  off-budget  proposal  is  recommended  as  the  least  expensive 
an-4  least  riskv  0*  t^e  various  possible  off-Midget  financing  notions. 


Proposed  SDr>  ^inencinn  ^lan 

This  proposal  was  originally  introduced  as  u.p.  ^r,°.  Pue  in  time 
constraints,  hearings  v°re  not  held  on  t'-is  sot^c  u * 1 ! :  ho«  -gy^  tho 
Administration,  Tongressiona1  Du'Jg?t  Office  erd  the  private  sector  all  provided 
critiques.  Tl  esn  comments  are  rrf  ipr.tpd  in  su^fe  cuaene<^  -'r  t'-o  ne-  d--?ft. 
forwarded  with  this  report. 

Tha  proposal  '"ou 1  d  amend  the  Enerqv  l5o1"'cy  end  Conservation  Act  uv 
est?Ki  is'~ing  *n  tl->e  Treas';rv  r  account  known  as  the  »gp->  retro ^um  Acquisition 
Account."  The  Secretary  of  the  Treasury  would  ensure  that  sufficient  funds  were 
proviso'1  intr  th^'s  account  to  cgvor  Pepartmer-t  of  Enerpy's  oil  acouisiHnn  n",er,s. 
All  fun-is  would  Kp  reise^  h«  the  Treasury  in  a  conventional  manner,  p_XCp0t  for  tH**ee 
dedicat0'1  sources  cr  funds  required  to  ko  t^erre'eTed,  ir  applicable,  to  tuis 
account.  The  dpr'iceted  sources  include: 

1 .       All  appropriate'  uno^V  gated  or  unexpended  SPP  oi1  purchase  funis  on 
the  date  of  enactment. 

Receipts  from  sales  during  a  drawdown. 

3.       °roceeds,   ;-r  any,  from  sa"1^  of  Femora"1  roy*1tv  oi1  tha*  nreVious'!y 
would  have  gone  info  a  trust  fund  establish'1  V  the  Energy  Security 
Act.     (These  omceeds  are  discretionar"  ?nJ  dr.  nn+  no...  on  into  t'-ct 
trust  fund,  hut  it  would  ke  redundant  to  have  hoth  the  trust  funH  an-1 
account  wit1-  identical  opposes. 1 

Funds  in  the  S"0  account  would  he  available  only  for  oi1  acquisition.  Funds 
lea(/inn  the  account  wou^d  kc  subject  to  annua"1  author i 7 a* i en  and  pnnrnpr iatior  *-\/ 
rongress.  For  FY  R?  the  proposal  authorizes  .°  h'llion  -"or  oil  purchases.  A^ter 
en»'  drawdown,  monev  ir  f'p  SPP  account  not  immediate"! v  rpouired  ror  oi"1  acouisitinn 
would  earn  interest  to  assure  replenishment  with  an  equivalent  amount  of  oil. 

1- iii  spe<~if  ica1 1"  requires  that,  funds  ip  the  Snn  account  m?y  nof  *»p  use"1 
for  construction,  ope-ations,  or  maintenance  expenses.  These  fun^s  would  renain  on 
budget,  and  the  legislation  authorises  *Q.1~  hi1  "'ion  for  this  purpose  for  Fv  ??. 

The  annuel  report  of  the  SPD  would  he  required  to  include  a  detailed  financial 
statement  on  the  SP°  account.  The  first  annua"'  reoort  submitte-1  aft.pr  enactment 
would  be  required  to  include  a  cost-benefit  analysis  of  various  suggested  ultimate 
sizes  of  the  SPP. 

The  proposal  has  only  a  one-year,  FY  3?  dff-'hiu!get  authorization.  If  a 
decision  is  made  before  FY  ?P  to  finance  the  S?n  throug'1  norma1  authorization  and 
appropriations,  no  additional  modification  to  this  proposal  or  EPCA  will  he  needed. 
Any  norma1  future  authorization  or  appropriation  would,  Ny  itself,  put  the  SPn  hac'- 
on  budget. 
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no  r  t 


Subsequent  to  introduction  or  H."* .  written  cedents  werp  >-pr<HveJ  rro^ 

,  "rr°asury,  and  rno#  T^os*3  cedents  a""c  Tfectpr1      spvp"*?1  "'■'no*"  cN?rnrs: 

Language  was  ciari'iP'"1  to  ensure  that,  ^qn^no  '-.a^rels  per*  ''ay  was  tUft 
T'-'n-'pu'"  ar^  no4"  thr  t?v-cQj". 

Interest  nrov's"ron  was  no^'** *e-*i  so  tvat  it  vou'M  3sso1i.,te'!^  esq1*/  oilw 

to  flings  rPCOiv?'1  *ror  ?  ^r?\.,rJ3-  p.    'qpcOTi^en^p.-1  ~r-zs"'" 

An  o^-hu^get  ai'thnr-'zf  t  io^  of  f1  nn  1 1 <nn  ••/«» s  inclu"*0^  to  paw  %  rv  nr) 
construction  a^-1  exorns*or'. 

A  n-oyis^on  was  a^-4?"1  to  a11''-  rVavy*nv=n  exr-3ns°s  to  se  nr'''  f«*on  tu-- 
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Chapter  One  -  Comprehensive  Preventive  Health 
Service  Programs 

I.    Legislative  Background 
Childhood  Immunization 

The  Communicable  Disease  Control  Amendments  of  1970,  P.L.  91-464,  created 
a  new  section  317  in  the  Public  Health  Service  Act,  which  provided  authority  to 
assist  States  and  local  governments  in  disease  prevention  and  control  activities 
This  legislative  authority  was  designed  to  establish  a  Federal  leadership  role 
in  the  control  of  communicable  diseases,  and  to  indicate  that  the  Federal  Gov- 
ernment intended  to  cooperate  with  State  and  local  control  programs.    In  1972, 
amendments  to  section  317  under  P.L.  92-449  strengthened  the  grant  programs  and 
increased  authorizations. 

In  1976,  P.L.  94-317  amended  and  extended  section  317  for  3  years  with 
provisions  which  clarified  and  strengthened  program  requirements  and  objectives 
for  grant  recipients.     The  1976  Act  separated  the  disease  control  authority 
into  three  areas:     (1)  programs  to  immunize  children  against  infectious  diseases 
(2)  disease  control  programs  for  diseases  borne  by  rodents;  and  (3)  other  diseas 
control  programs. 

The  1978  Health  Services  and  Centers  Amendments,  P.L.  95-626,  rewrote  the 
section  317  disease  control  authority  as  a  preventive  health  services  program. 
This  included  specific  authority  for  grants  for  hypertension  programs  and  for 
general  preventive  health  service  programs.     Among  other  things,  the  new  sec- 
tion 317  authorized,  under  the  general  preventive  health  services  authority, 
appropriations  for  programs  to  immunize  children  against. immunizable  disease 
through  FY  1981. 

Since  1963,  the  Center  for  Disease  Control  has  provided  project  grant  sup- 
port to  assist  State  and  local  health  agencies  in  planning,  developing,  and  con- 
ducting childhood  immunization  programs.     Initially,  grants  were  awarded  to 
assist  in  mass  immunization  programs  against  poliomyelitis,  measles,  and  rubella 
Each  of  these  programs  was  generally  oriented  toward  only  one  of  these  diseases, 
and  accounted  for  substantial  reductions  in  morbidity  and  mortality. 
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As  numbers  of  persons  susceptible  to  polio,  measles,  and  rubella  were 
reduced,  comprehensive  immunization  programs  directed  toward  all  major  childhood 
vaccine-preventable  diseases  were  supported.     By  1974,  the  numbers  of  reported 
cases  of  measles,  rubella,  and  polio  reached  the  lowest  levels  ever  reported. 
Because  of  this  success,  however,  concern  about  childhood  vaccine-preventable 
-diseases  relaxed  and  support  at  both  Federal  and  local  levels  declined.  Reported 
cases  of  measles  and  rubella  began  to  increase,  and  by  1976,  data  showed  that  as 
many  as  20  million  children  under  age  15  years  were  not  completely  immunized. 

In  response  to  these  findings  the  Department  launched  a  Childhood  Immuniza- 
tion Initiative:   (1)  to  raise  immunization  levels  against  polio,  measles,  rubella, 
diphtheria,  tetanus,  mumps,  and  pertussis;  and  (2)  to  establish  a  permanent  sys- 
tem to  provide  comprehensive  immunization  services  to  the  3  million  children  born 
in  the  United  States  each  year. 

The  Initiative  has  been  successful.     Immunization  levels  for  children 
entering  school  in  the  1979-80  school  year  were  94  percent  for  measles.;  93  per- 
cent for  polio,  DPT,  and  rubella;  and  86  percent  for  mumps.     For  the  first  50 
weeks  of  1980,  reported  cases  of  vaccine-preventable  diseases  were  either  at  or 
near  all  time  low  levels. 

During  FY  1980,  Childhood  Immunization  Follow-up  Systems  were  established  in 
18  project  areas,  including  2  areas  which  are  to  serve  as  pilot  projects  focused 
on. identifying  and  reaching  those  children  least  likely  to  begin  and  complete 
immunization.     Hospital-based  maternal  immunization  education  programs  were  imple- 
mented in  46  project  areas.     Immunization  recall  systems  to  bring  children  back 
into  the  delivery  system  were  implemented  in  39  project  areas. 


22 


Prevention  and  Control  of  Venereal  Disease 

The  1972  amendments  to  the  Communicable  Disease  Control  Act,  P.L.  92-449, 
authorized  a  comprehensive  attack  on  venereal  disease  with  the  creation  of  a  new 
section  318  of  the  PHS  Act  for  the  prevention  and  control  of  venereal  disease. 

The  1976  Health  Information  and  Health  Promotion  Act,  P.L.  94-317,  expanded 
section  318  to  authorize  two  separate  venereal  disease  prevention  and  control 
programs:     (1)  grants  for  research, . demonstration,  education,  and  training;  and 
(2)  project  grants  for  venereal  disease  control  programs. 

The  1978  Health  Services  and  Centers  Amendments,  P.L.  95-626,  extended  the 
section  318  project  grant  authority  for  3  years.     It  also  merged  the  two  grant 
authorities  into  one,  with  the  stipulation  that  5  percent  of  funds  appropriated 
for  VD  programs  in  a  fiscal  year  be  obligated  for  programs  of  research,  demonstra- 
tions, education,  and  training.     The  1978  Act  also  provided  for  project  grant 
funding  for  professional  training  and  clinical  skills  improvement  in  venereal 
disease  programs. 

Project  grants  awarded  to  State  and  local  health  departments  and  appropriate 
public  and  nonprofit  entities  under  section  318  emphasize  the  reduction  of  mor- 
bidity from  sexually  transmitted  diseases  through  the  development  of  prevention 
and  control  strategies  and  the  implementation  of  control  programs  focused  on  dis- 
ease intervention  activities. 

Since  the  initiation  of  Federal  assistance  and  efforts  to  control  venereal 
disease,  the  reported  cases  of  syphilis  have  declined  from  an  all-time  high  of 
575,593  reported  cases  in  1943  to  69,265  in  1980,  a  reduction  of  more  than  a 
half-million  cases.     Since  FY  1972,  when  federally  assisted  State  and  local  gon- 
orrhea control  programs  were  implemented,  the  increasing  incidence  of  reported 
cases  began  to  slow  from  10.7  percent  in  FY  1973  to  3.1  percent  in  1976  to  almost 
no  increase  in  incidence  in  1979.     The  estimate  of  1,001,927  cases  of  gonorrhea 
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for  1980  is  a  decrease  over  1979  of  about  one-half  percent.     This  leveling  off 
and  decline  has  occurred  in  the  face  of  social  changes  which  placed  more  people 
at-risk  for  venereal  disease. 
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Hypertension 

In  1975,  under  P.L.  94-63,  the  Congress  earmarked  under  section  314(d)  of 
the  PHS  Act  an  annual  $15  million  authorization  for  a  program  of  formula  grants 
to  States  for  the  purpose  of  screening,  detection,  diagnosis,  and  prevention  of 
hypertension,  and  the  referral  of  individuals  requiring  treatment  for  hyperten- 
sion.    The  1978  Health  Services  and  Centers  Amendments,  P.L.  95-626,  authorized 
a  1-year  continuation  of  this  formula  grant  authority,  to  be  followed,  beginning 
in  FY  1981,  by  a. new  authority  under  section  317  for  2  years  of  project  grants 
to  States  for  screening,  detection,  diagnosis,  prevention,  referral  for  treat- 
ment, and  follow-up  for  compliance  with  treatment  of  hypertension. 

Project  grant  funds  for  hypertension  programs  under  section  317  are  awarded 
to  State  health  authorities  to  assure  that  systems  exist  to  make  blood  pressure 
screening  available  and  accessible  to  high  risk  and  hard  to  reach  populations; 
to  provide  referral  linkages  to  physician  treatment;   and  to  assist  private  sec- 
tor physicians-  in  following-up  and  monitoring  hypertension  patients  to  assure 
they  are  receiving  treatment. 

About  60  million  persons  in  the  United  States  have  elevated  blood  pressures 
and  are  at  increased  risk  for  death  and  illness.     Of  these,  about  35  million  per- 
sons, or  15  percent  of  the  U.S.  population,  have  high  blood  pressure  at  levels 
at  which  they  face  excess  risk  of  death  or  illness  from  heart  attack,  heart  fail- 
ure, stroke,  and  kidney  failure.     These  35  million  persons  are  the  primary  targets 
of  the  hypertension  control  program  efforts.     Department  plans  for  the  program 
foresee  that  by  1984  each  State  should  have  a  system  in  place  to  assure  that  blood 
pressure  screening,  diagnosis,  and  treatment  is  available  to  91  percent  of  the 
target  population. 
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Tuberculosis  Control 

The  Public  Health  Service  Act  of  1944,  P.L.  78-410,  among  other  things, 
authorized  a  new  program  of  project  grants  to  States  and  localities  for  control- 
ling tuberculosis  through  the  development  of  clinics  and  the  training  of  person- 
nel.    The  1966  Comprehensive  Health  Planning  and  Public  Health  Services  Amend- 
ments, P»L.  89-749,  combined  this  authority  along  with  other  categorical  grant 
authorities  into  two  general  block  grant  authorities  under  section  314(d) — 
formula  grants  for  comprehensive  health  services — and  314(c) — project  grants 
for  health  services  development.     In  the  years  since  that  enactment,  States  have 
used  portions  of  funds  appropriated  under  section  314(d)  for  tuberculosis  control 
activities. 

The  more  than  30  years  of  Federal  financial  assistance  to  State  tuberculosis 
control  program  activities,  combined  with  medical  advances'  in  the  detection  and " 
treatment  of  the  disease,  have  led  to  a  significant  decline  in  the  incidence  of 
tuberculosis  in  the  United  States.     According  to  data  from  the  Department  of 
Health  and  Human  Services,  the  numbers  of  new  cases  of  tuberculosis  have  fallen 
from  80.50  cases  per  100,000  in  1950  to  13.08  per  100,000  in  1978. 
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Health  Incentive  Grants  for  Comprehensive  Public  Health  Services 

The  1978  Health  Services  and  Centers  Amendments,  P.L.  95-626,  replaced  the 
section  314(d)  formula  grants  for  comprehensive  public  health  services  first 
established  in  1966  with  a  new  program  of  health  incentive  grants  for  such  serv- 
ices.    Under  this  new  authority,  each  State  was  to  receive  not  less  than  the 
greater  of  $1.00  per  capita,  or  the  amount  which  the  State  received  under  sec- 
tion 314(d)  appropriations  for  FY  1979.    In  addition,  each  State  could  not 
receive  more  than  the  lesser  of  $1.50  per  capita,  or  a  specified  percentage  of 
the  amount  of  State  and  local  expenditures  for  comprehensive  public  health  serv- 
ices within  that  State.     For  FY  1980,  the  specified  percentage  is  10  percent 
and  for  FY  1981  it  is  15  percent.     In  awarding  amounts  between  $1.00  and  $1.50 
per  capita,  the  Secretary  of  HHS  would  use  a  formula  based  on  the  population  of 
the  area,  financial  need  (as  indicated  by  such  factors  as  population  below  the 
poverty  level  and  population  living  in  medically  underserved  areas),  and  the 
level  of  State  and  local  expenditures  for  comprehensive  public  health  services. 

In  addition,  the  section  314(d)  authority,  as  revised  by  P.L.  95-626,  spe- 
cifies a  method  for  distributing  funds  to  local  public  health  authorities.  The 
revised  authority  specifies  that  each  local  public  health  jurisdiction  which 
makes  appropriations  for  public  health  services  should  receive,  as  part  of  the 
State  grant,  an  amount  equal  to  the  lesser  of  $1.50  per  capita  or  the  percentage 
(10  percent  for  FY  1980  and  15  percent  for  FY  1981)  of  its  expenditures  for  public 
health  services. 

.  The  objectives  of  the  Health  Incentives  Grants  programs  have  been  to: 

(1)  Stimulate  additional  State  and  local  investment  in  comprehensive 
public  health  services; 

(2)  Create  equity  in  sharing  the  Federal  contribution  among  State  and 
local  public  health  services; 

(3)  Support  services  directed  toward  priority  health  problems  and 
unmet  needs,  especially  among  particularly  vulnerable  population 
groups,  and 
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(4)  Supplement  categorical  programs  of  Federal  financial  assistance 
with  stable  generic  support  of  environmental  health,  disease 
prevention  and  control,  and  other  health  services. 

The  Department  of  Health  and  Human  Services  estimates  that,  in  FY  1980, 
funds  under  314(d)  were  expended  in  the  following  general  categories:  personal 
health  (48  percent);   environmental  health  (14  percent);   health  resources  (3  per- 
cent); laboratories  (23  percent);  and  other  support  of  local  health  departments 
(12  percent).    Within  these  categories,  the  program  supported  4,400  local  public 
health  professionals,   63  Federal  assignees,  and  provided  a  large  proportion  of 
the  support  for  critical  prevention  and  health  programs  such  as:   (1)  tuberculosis 
control;   (2)  maintaining  services  at  the  community  level — laboratory  testing, 
local  environmental  workers,  and  public  health  nurses;   (3)  reduction  of  radiation 
exposure;   and  (4)  control  of  disease  outbreaks  associated  with  unsafe  water 
supplies . 


80-614  0-81-3 
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II.    Committee  Proposal 

PREVENTION  PROGRAMS 

The   Committee  proposal   for  preventive  health  services 
includes   categorical   grant   authorities   for   four   Disease  and 
epidemic   control   programs   and   a   consolidated   block  grant  for 
other  preventive   health  services-     The   four  categorical 
authorities   include  programs   for    the   immunization   of  children 
against   infectious  and   contagious  diseases,   programs   for  the 
control   of  venereal  disease,   programs   for   the   control  of 
tuberculosis,   and  programs   for ■ the   control   of  high  blood 
pressure.      The   consolidated   block  grant   may  include  services 
previously   funded   under   expiring  authorities   for  urban 
rodent   control,    fluoridation  programs,    risk  reduction  programs', 
and  other  preventive  health  services. 

Childhood   immunization  grants   assist    states   and  localities 
to   raise   and  maintain   childhood   immunizations   at   levels  sufficient 
to  prevent   the   occurence  and   transmission  of   such  diseases  as 
polio,    tetanus,    whooping   cough,    diphtheria    and  measles.  These 
programs   are  among   the  most   cost-effective  6f   federal  health 
assistance,   with  every  dollar   spent   in  polio  vaccination  pro- 
grams  estimated    to    save   ninety   dollars   in   treatment  costs, 
and   every  dollar   in  rubella  vaccination   saving  twenty-five 
dollars.      The   Committee   is   extremely   concerned   that   as  various 
other  disease   treatment   programs   are  cut   back  for  purely 
financial   reasons   this   fundamental   disease   prevention  program 
be  maintained  with   funding   adequate   to   protect   against  avoidable 
illnesses . 
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The  'venereal  d  isease   control   program  authorized   under  section 
318   of   the  PHS  Act  provides   extensive  epidemiological  assistance 
to   states,    identifying   and   tracing  new  ant i -bi o t ic -r e s i s t an t 
strains  of  diseases,   providing  a   centralized  epidemic  control 
center,   and  furnishing   expert  personnel   to  areas  experiencing 
outbreaks.     The   Committee  believes   that   the  categorical 
program  of  venereal  disease  prevention  and   control  is  essential 
to   the  maintenance  of   a  national  focus   on    the  growing  epidemic 
pf   these  diseases  and   to  assure   the  rapid   transfer  of 
information  to   control  the  interstate   transmission  of  disease. 
The  increasingly   common  problem  of  the   interstate  transmission 
of   a  strain  of  penicillin-resistant  gonorrhea  underlines   the  . 
critical  need  for  uniformity  of   strength  and   excellence  of  VD 
control   in  each  state^  with  strong  national  coordination. 
Important   to   this   effort   is   the  assignment   of   Federal  personnel 
in  lieu  of  cash.     These  PES  advisors  represent  years  of  expertise 
and   training  and   the  Committee   intends   that   this  process, 
wh-ich  has  stood  the   test  of   time,   be  continued, 

The  Committee  believes   that   there  is  an  appalling  level  of 
public   ignorance  and  misinformation  regarding  these  diseases, 
and  considers   section  3J.8Cb)   a   critical   component  of  this 
program.      Statistics  show  th.at   86%  of   the  estimated   ten  million 
new  cases  of  venereal  disease   this  year  will  be  among  young  people 
J.5-29  years  of  age.     Not  only  is   the  age  range   of  these 
affected  by  the  diseases   expanding,   but   the   spectrum  of  diseases 
known   to   be   sexually  transmissible        has   grown   to  number  more 
than   twenty.      There   is   a   tremendous   need   to   educate    the  public, 
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particularly  young  people  and   their  parents,   with  regard  to 
these   problems.      The   Committee   strongly   supports   the  success 
of    the   National  VD  Hotline,   which   is   providing  valuable 
information  and  referral   services   to   citizens   of  all  ages, 
and   intends   that   this   program  be   continued  under  the  pro- 
visions  of   this  proposal. 

The   Committee  is  particularly  alarmed  at   the   growing  body 
of   information   regarding   the   effects   of  VD  on  mothers  and 
infants.      In   addition   to   leaving  more   than   100,000  women 
pathologically   sterile   this  year,  these   diseases   are  also  directly 
responsible   for   other   serious   conditions   in  women  of  child- 
bearing  age,    including  ectopic  pregnancy  and  pelvic  inflammatory 
disease.      Herpes   simplex  virus   disease,    chlamydial  infectious, 
and  other   sexually   transmitted   diseases  are  potentially 
devastating  to  newborns.      It  has  been  estimated  that  more  babies 
will  be   affected  by  a  venereal  disease   this  year  than  children 
affected  by  polio   during   the   entire  polio   epidemic  of  the 
Fifties.      The   Committee   intends   that   these   authorities  will 
permit   the  program  to  begin  adequately   to   address   the  consequences 
of  other  diseases,    in  addition  to   syphilis   and  gonorrhea, 
now   threatening   the  health   of   the  nation. 

The  proposal   also  provides  an   extension  of   the  hypertension 
program.      Blue   Cross/Blue   Shield,    after   a   two-yea.r   study   in  a 
number   of   states,    concluded   in  a   report   in   1980   that  high  blood 
pressure   is   "the  most   common  adult   chronic  disease." 
According   to   figures   from   both   the  Hiealth   Services  Administra- 
tion  and   the   National   Heart    Institute,    60  million  Americans 
have   high   blood  pressure.      High   blood   pressure    is    the  major 
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factor  in  three-fourths  of  all   first   strokes  and  is   a  major  factor 
in   two-thirds   of   first   heart   attacks.      The   Public  Services 
Laboratory  of   Georgetown  University  recently   calculated  that 
stroke   and  heart   attack   together   cost    this   nation   $50  billion 
a  year  . 

The  Federal  program  for  hypertension  is   continued   in  the 
hope   that   it  will   serve  as   a   symbol   for  national  voluntary 
efforts.      The   Committee  has   received   reports    that  private 
voluntary   programs   have"  added   almost   250%  more  money  to 
hypertension   control   efforts   and    the   Committee  hopes  that 
the   program  will   continue   to   be   such   a  catalyst. 

The  proposal  also   creates   a  new  authority   for  tuberculosis 
control . 

The   phaseout   of   categorical   tuberculosis   grants   was  initiated 
in   the   late   1960's   and   completed   in   the   early   1970's.  The 
health   formula   grant   program   under   Section   314 Cd)    of    the  Public 
Eealth   Service  Act  was   increased   to   cover   the  loss   of  categorical 
tuberculosis   grants,   although   States  retained  responsibility 
for   making   decisions   on   the   utilization   of   these  Federal 
funds.      The   immediate   impact   was   felt   in   those    States  with 
the   greatest   incidence  of   tuberculosis   since   the  categorical 
grants   had   been  based   on   the   extent   and   distribution   of  the 
tuberculosis   problem,   whereas    314(d)    funds  were  distributed 
on   the   basis   of   an   income/population  formula.  "Shortfall" 
States   reduced   tuberculosis    control   activities  and/or 
increased   State/local   funding.      "Longfall"   States  used 
funds    to   offset    costs   previously   supported   with   State  and 
local   funds   and   to   avoid   budget    increases.      Thus,    there  was 
little    change   in   the   amount   of   funds   directed   toward  tuberculosis 
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except   in  a   few  areas. 

In  addition,    the  potential   impact   of   eliminating  categorical 
tuberculosis  project   grants  was   initially  minimized   by  the 
savings   realized   in  most   States   by   the   coincidental  closing 
of   costly    tuberculosis         hospitals   and   the   shifting  of 
tuberculosis   control   from  an  inpatient   to  an  outpatient 
emphasis.      However,    ove'r   the  past    10  years   314(d)   has  been 
funded   at  essentially   the  same   level  despite   inflation.  Because 
of   this   and  other  funding  pressures,   many   States  have  placed 
a  lower  priority  on  tuberculosis   and  use   of   314(d)  funds 
for   tuberculosis  has  been  reduced   in  most   States.  These 
cutbacks   have  adversely  affected   high   incidence  metropolitan 
areas  most  heavily. 

The   consequence  of   low  priority   for   tuberculosis   is  a 
national  patchwork  of   State  and   local   control  programs'  that 
vary   in  effectiveness.      The  availability  of  resources  for 
effective  programming  has  been  further   complicated   by  the  decrease 
of   314(d).   funds   during  the   fiscal  year  and   the  difficulty  of 
securing  adequate  third-party   funds  for   individual  care. 
Although.  Federal   and   occasional   third-party  funds  are 
available   in  States   for   individual  medical   care,   many  health 
departments  do  not  have  sufficient   respurces   to   carry  out 
tuberculosis   case  prevention  and   disease  control  responsibilities 
in  the   community.     This   is  particularly   true   in  communities 
that   have   received   large   numbers   of   Southeast   Asian  refugees 
and/or  undocumented   aliens   from  Latin  America, 
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There   is   ample   evidence   that   the  low  priority  given  to 
tuberculosis  has   led   to   significant   tuberculosis   control  prolems 
in   the  United   States.      The  Nation's   steady   25-year   decline  in 
reported   cases   appears   to  have  been  reversed  and   there   is  an 
unacceptable   increase   in  tuberculosis   among  young  children. 
Large  numbers  of   infectious  persons   are  not  being  effectively 

•treated    and   transmission  continues   to  occur.  Drug-resistant. 

.tuberculosis  and  treatment   failures  have  become  major  control 
problems   in  many  communities.      Currently   15  million  persons 
or   7  percent  of   the  Nation's  population  are   infected  with 
tuberculosis;    each  year  some   25,000   to   30,000  individuals 
from  this   group   develop   -  the  disease  and  need  medical  care  , 

Although   tuberculosis  has  been   slowly  declining  for  years, 
there  are   indications   that   the   direction  of   the   trend   in  the 
number   of   tuberculosis   cases  may  be   changing.      From  1953  through 
1978,    the  average   annual  decrease  was   about   5   percent;  how- 
ever,   in  1979   the  decrease  was  only  3   percent.  Provisional 
data  for   1980  showed  a   0.6  percent   increase,    and   cases  reported 
through   the   sixth  week  of   1981   are   2  percent   above   1980.  If 
the  final   case  report   total   for   1980  exceeds   the   final  case 
report   of  1979,    it  will  be-  only  the  second   time   the  Nation  has 
experienced  an  increase  in    cases   in   25  years. 

Tuberculosis   in  children,   an   indicator  of  ongoing  transmission 
in   the   community,    is  beginning   to   increase.      In   1979,  989 
cases   of   tuberculosis  were  reported  among   children  under  5 
years   of   age,    for  a   case   rate  pf   6.3  per   100,000  population. 
This   represents   an   increase   of    18.3   percent   in   the   number  of 
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cases  and   16.7  percent   in  the   case  rate   from  1978.  Control 
has  been  complicated  by   the  ability  of   the  bacteria   to  develop 
resistance   to   antituberculosis   drugs  when   treatment   is  not 
properly   taken.      Community  outbreaks   of   drug-resistant  tuberculosis 
have  occurred  and  presently  about   7  percent  of  newly  diagnosed 
cases  have   disease   caused  by   drug-resistant  bacteria,  indicating 
transmission  of   these  difficult   to   treat  organisms. 

In  the   creation  of   the  new     comprehensive        preventive  health 
block  grant,    it   is   the  Committee's   intention  to  allow  States 
and  localities   to   direct   funds   to   priority  needs,  including 
those   formerly   funded  under   314(d),   urban  rodent  control, 
fluoridation,   and  risk  reduction  authorities.    It   is   the  con- 
clusion of   the  Committee   that   eliminating  regulatory  restrictions 
on  State  use  of  Federal   funds  by   consolidating   some  categorical 
grants   into  more  economically  administered  block  grants   is  a 
necessary   step.      However,    the   Committee   finds   that   such  consoli- 
dation will  not   eliminate   the  need   for  essential  information 
at   the   Federal   level  about   uses  of   the   funds,   nor   the  desire 
of   the  public   to  know  what   their  money  purchased.  While 
State   self-determination  is  preferable   in  dealing  with  certain 
heaLth  programs,    some  problems  posing   interstate  and  regional 
threats    Ce . g . ,    infectious   diseases)   require   surveillance  at 
the  national   level.      To   ensure   that  health  problems   of  national 
significance  are  being  met,   and   to  protect   the  public's 
investment   in  public  health,    flexibility  must  be  accompanied 
by  accountability. 

But  while  the  Committee  is  interested  in  releasing  the 
States  from  unnecessary  regulatory  burdens,  such  release 
must   hot   be   confused  with   the   obligation   of   any  government 
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for  public ' accountability .      Nor   should   regulation  be  confused 
with  the   collection  of   information  required   to   establis-n  such 
accountability,    to   share   innovations  and  knowledge  among  States 
and   localities,    or   to  provide  a   foundation   for   future  policy 
decisions.   '  As  public  health   decision-making   is   turned  back 
to   the   States   in  an  era  of   scarce  resources,    solutions  to 
-common  problems  must  be'  found  with  a   miivimum  of  waste.  The 
-Committee   finds   that  a  uniform  reporting   system,  national 
in  scope,    should  be  maintained   as   an  integral   component  of 
any  block  grant  mechanism  to  provide  accountability  and  to 
facilitate   the   transfer  of  new  technologies. 

Such  a   system   Cthe  National  Public  Health  Program  Reporting 
System)   has  been  operating   since   1970  under  a   contract  between 
the  Association  of   State  and  Territorial  Health  Officials  and 
the  Department  of  Health  and  Human   Services.      This  system 
currently   serves   three  major  purposes:    it   fulfills  Congressionally 
mandated  reporting   requirements   under   several  legislative 
authorities;    it  provides   a  mechanism  t  hrough  which  States  exchange 
fiscal  and  programmatic  data   conderning   their  public  health 
programs-;    and   it   serves  as   a   data   base   for  university-based 
research  and   evaluation  of  public  health  programs.      A  review 
panel   recently   found   the  reporting  system  cost-effective  and 
its  data  of  high  quality. 

To   ensure  accountability  for  public   funds   and  continued 
availability  of   information   on  what   States,    in   the  aggregate, 
are   doing   to  protect   the  public's   health  the   Committee  intends 
that   this    system  be   continued,,  and   that   sums   sufficient   for  this 
continuation  will   be   provided   by   the  Secretary. 
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The   statutory   provisions   of   section   314(d)',    as  amended 
by   this   bill,    require   each   State   to  prepare   annual  reports  on 
its   activities   conducted  under   the  block   grant       >iith  the  form 
and   content  of   such  reports   left   to  the   Secretary's  determination 
after  his   consultation  with  the   States  and   the  Comptroller 
General.      Each   State  would   be   required   to  make   such  reports 
available   for  public  inspection  within  the   State,   and  to 
provide   copies   to  any   interested  person  upon  request. 

The   Committee   is  concerned  that  this   reporting  not  result 
in  50  disparate   reports,    each  conceivably  based  on  different 
time   frames   and   taking   such  a  multitude   of   forms   as   to  make  an 
aggregate   picture   of  what   the   States   are   doing  all  but  impossible 
to  obtain.     The  Committee   intends,    therefore,    that  each  State 
report   annually   through  a  uniform  national  health  reporting 
system  on  its   activities   conducted  under   the  block  grant.  It 
is   the   intent   of   the  Committee   that  these  reports   be  sufficiently 
uniform  to   allow  aggregation  and   compariso-n  of   the  information 
reported  by   the   States,      The  Secretary  shall  be  responsible  for 
making   copies   of   the  reports    (aggregated  nationally!  available 
to   the   Congress   and   the  publicand  to  -provide  \  for-  the  =-t  rarismi  s  s  ion 
of  public   comments   on  these  reports   to   the  Congress.  Each 
State  shall  make   copies   of  its  report  publicly  available  within 
the  State, 
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Section  314(d)(8)(A)  provides  that  any  program  or  activity  receiving 
funds  -under tnis  seftt'i-csifither  directly  or  indirectly,  is  subject  to  the  non- 
discrimination provisions  codified  in  the  Age  Discrimination  Act  of  1975, 
Section  504  of  the  Rehabilitation  Act  of  1973,  and  Title  VI  of  the  Civil  Rights 
Act  of  1964.     Additionally,  pursuant  to  this  section,  all  recipients  of  funds 
"under  the  section  are  prohibited  from  discriminating  on  the  ground  of  sex  or 
religion.     This  section  also  provides  that  the  Secretary  of  the  Department  of 
Health  and  Human  Services,  after  he  has  made  a  finding  of  discrimination  on  the 
part  of  any  entity  that  has  received  funds  under  this  section,  shall  notify 
the  chief  executive  officer  of  the  state  and  shall  request  him  to  secure 
compliance.     If  he  has  not  secured  compliance  within  sixty  days,  the  Secretary 
may  take  any  action  set  forth  in31 4  ( d  X.8  ). Finally ,  the  Attorney  General  may 
bring  a  civil  action  in  any  appropriate  district  court  of  the  United  States 
for  such  relief  as  may  be  appropriate  to  remedy  any  discrimination  prohibited 
under  this  section. 

The  Committee  wishes  to  ensure  that  all  entities   that   receive  any 
funds  under    this  title,  whether  directly  or  indirectly,  including  the  States 
and  their  grantees  and  contractors  that  are  funded  in  whole  or  in    part  by 
funds  made  available  under  thiss e  c  t  ioncomply  with  the  applicable  nondiscrimination 
statutes  and  their  implementing  regulations.     With  respect  to  discrimination 
on  the  basis  of  race,  color,  or  national  origin,  the  Committee  intends  that 
Title  VI  of  the  Civil  Rights  Act  of  1964  and  its  implementing  regulations  will 
provide  the  standards,  enforcement  mechanisms,  and  procedures  applicable  to 
entities  assisted  under  this  title.     The  Committee  emphasizes  that  such 
entities  may  not  engage  in  any  kind  of  prohibited  discrimination,  whether 
direct  or  indirect,  nor  expend  funds  or  allocate  services  in  such  a  manner 
that  persons  of  a  particular  race,  color,  or  national o r i gin   group  are 
disproportionately  adversely  affected. 
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With  respect  to  discrimination  on  the  basis  of  handicap,  the  Committee 
intends  that  Section  504  and  its  implementing  regulations  will  govern.  The 
Committee  is  particularly  concerned  that  services  provided  by  recipients  under 
this  title  be  accessible  to  handicapped  persons.     For  example,  the  Committee 
expects  that  services  will  be  available  in  buildings  that  are  accessible  to 
persons  confined  to  wheelchairs,  and  that  appropriate  auxiliary  aids  will  be 
provided  such  that  persons  with  hearing,  visual,  or  speech  impairments  may 
receive  effective  services. 

It  is  this  Committee's  specific  intent  that  all  aspects  of  a  program  or 
activity  funded  under  this  title  are  to  be  operated  in  a  nondiscriminatory  manner, 
including  all  employment  practices,  regardless  of  the  designated  use  of  the 
federal  funds  in  question.     All  of  the  remedies  available  under  Title  VII  of 
the  Civil  Rights  Act  of  1964  shall  similarly  be  available  to  remedy  discrimination 
under  Title  VI,  Section  504,  and  314(d)(8)(B). 

For  purposes  of  implementing  314(d),  which  prohibits  discrimination  on 
the  ground  of  sex  or  religion,  the  Committee  expects  that    the  Secretary  will 
promulgate,  within    six  months  after  this  bill  is  enacted  into  law,  regulations 
which  are  consistent  with  those  promulgated  under  Title  VI,  Section  504,  and 
the  Age  Discrimination  Act. 

The  committee  has  placed  primary  enforcement  responsibility  for  all  of 
the  nondiscrimination  provisions  set  forth  in  this  section  with  the  Secretary 
of  DHHS.     However,  the  Committee  intends  to  enhance  civil  rights  compliance 
efforts  by  involving  the  governors  of  the  states  in  the  process  of  securing 
compliance.     In  determining  whether  an  entity  has  failed  to  comply  with  a  law 
referred  to  in  this  section  and  applicable  regulations,  the  Secretary  shall 
make  a  finding  based  on  a  prompt  investigation  following  receipt  of  a  complaint 
or  the  initiation  of  a  compliance  review.     Of  course,  the  Secretary  may 
delegate  within  the  Department  the  authority  to  conduct  an  investigation  and 
make  a  finding.     Following  an  investigation  by  the  Secretary  in  which  he  finds 
that  an  entity  that  has  received  payments  under  this  section  has  violated 
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any  of  the  applicable  nondiscrimination  provisons,  and  after  the  Secretary  has 
notified  the  entity  in  writing  of  its  finding,  the  Secretary  shall  notify 
the  chief  executive  officer  of  the  state.     The  officer  will  then  have  a 
reasonable  time,  not  to  exceed  sixty  days,  to  secure  compliance  by  way  of  a 
negotiated  corrective  action  plan.     The  Committee  intends  that  such  corrective 
action  plans  be  subject  to  the  approval  of  the  Secretary  to  ensure  that  all 
noncompliance  with  the  civil  rights  provisions  has  been  adequately  remedied. 

If  the  Chief  Executive  Officer  is  unsuccessful  in  securing  compliance 
within  the  sixty  day  period,  the  Secretary  has  a  number  of  options  set  forth 
in  this  Section.     The  Committee  does  not  intend,  however,  to  preclude  the 
right  of  any  individual  to  bring  suit  in  Federal  District  Court  to  seek  a 
remedy  for  any  alleged  discrimination,  nor  would  exhaustion  of  administrative 
remedies  by  required. 

The  Committee  expects  that  all  recipients  and"subrecipients"of  funding 
under  thisseet fconwill  provide  assurances  to  the  Department,  consistent  with 
the  reporting  and  audit  requirements  imposed  under  this    section  that  they 
will  operate  in  compliance  with  Section3  1  4d)  (  8  )    and   that   they  will   take  step 
to  ensure  that  all  "subrecipients"  operate      '  in  in  a  nondiscriminatory 
manner.     The  Committee  also  expects  that  the  Attorney  General,  under   3 14d  (8) 
will  take  prompt  action  on  cases  referred  to  the  Department  of  Justice. 


CHAPTER  2  MATERNAL  AND  CHILD  HEALTH  SERVICES  BLOCK  GRANT 


I.     LEGISLATIVE  BACKGROUND 

The  Subcommittee  on  Health  and  the  Enviroment  held  a  hearing  on 
the  report  of  the  Select  Panel  for  the  Promotion  of  Child  Health:  1980 
on  April  3,  1981.     The  Subcommittee  held  hearings  on  the  Administraion ' s 
Health  Program  Amendments  of  1981  on  April  6  and  April  7,  1981. 

Legislation  to  consolidate  Federal  assistance  to  the  States  for 
health  services  H.R.  3224,  was  introduced  by  Mr.  Madigan  and  Mr.Broyhill 
on  April  10,  1981.     Legislation  to  consolidate  Federal  assistance  to  States 
for  maternal  and  child  health  and  related  services,  H.R.  3732,  was  introduce 
by  Mr.  Waxman  and  Mr.  Leland  on  May  28,  1981. 

The  Subcommittee  on  Health  and  the  Enviroment  considered  H.R.  3732  on 
June  3,  1981  and  ordered  the  bill  reported,  with  amendments  by  voice 
vote. 

(40) 
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II.     SUMMARY  OF  LEGISLATION 

The  Committee  proposal  would  consolidate  a  number  of  categorical 
and  formula  grant  authorities  relating  to  maternal  and  child  health  into 
a  block  grant,  administered  by  the  States,  under  which  funds  would  be 
targetted  on  the  provision  of  health  services  to  mothers  and  children. 
The  programs  proposed  for  consolidation  are  the  maternal  and  child 
health  (MCH)  and  crippled  children's  services  (CC)  programs  under  Title 
V  of  the  Social  Security  Act;  the  counseling  and  referral  program  for 
disabled  children  under  16  receiving  Supplemental  Security  Income  (SSI) 
case  benefits  authorized  at  section  1615  of  the  Social  Security  Act; 
the  lead-based  paint  poisoning  prevention  program  authorized  at  section 
316  of  the  Public  Health  Service  Act;  the  Sudden  Infant  Death  Syndrome 
(SIDS)  programs  authorized  at  section  1121  of  the  PHS  Act;  the  funding 
for  hemophilia  treatment  centers  authorized  by  section  1131  of  the  PHS 
Act;  and  the  Adolescent  Pregnancy  program  authorized  by  Title  IV  of  the 
Health  Services  and  Centers  Amendments  of  1978  (P.L.  95-626). 

The  new  maternal  and  child  health  block  grant  would  be  authorized 
at  Title  V  of  the  Social  Security  Act.     States  would  have  the  discretion 
to  apply  funds  allotted  to  them  under  the  block  grant  to  a  wide  range  of 
maternal  and  child  health  related  services.     The  Secretary  of  the 
Department  of  Health  and  Human  Services  would  continue  to  administer  the 
funding  of  various  research,  training,  and  related  activities  of  regional 
and  national  scope. 


42 


III.     BACKGROUND  FOR  PROPOSAL 


Under  current  law,  a  number  of  categorical  and  formal    grant  programs 
finance  the  delivery  of  services  to  mothers  and  children  or  fund  related 
training  and  research  activities.     The  following  programs  would  be 
consolidated  under  the  Committees  proposal; 
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Title  V  was  authorized  by  Congress  in  1935  (P.L.  74-271),  and  represents 
the  Federal  Government's  oldest  commitment  to  maternal  and  child  health  care. 
The  program  currently  authorizes  formula  and  discretionary  grants  to  enable  each 
State  to  extend  and  improve  services  for  reducing  infant  mortality  and  otherwise 
promote  the  health  of  mothers  and  children,  especially  in  rural  and  economically 
depressed  areas.     States  are  required  to  designate  a  single  State  agency  for 
Maternal  and  Child  Health  (MCH)  and/or  Crippled  Children's  (CC)  services,  usually 
the  health  agency,  to  develop  a  State  plan  to  extend  and  expand  title  V  services 
and  to  supervise  the  utilization  of  Federal  and  State  funds  in  the  implementation 
of  this  plan. 

Title  V  agencies  provide  two  general  types  of  services,  MCH  services  and  CC 
services^  through  the  formula  program.    MCH  services  include  general  health  serv- 
ices such  as  primary  and  preventive  health  care  for  mothers  and  children,  and 
comprehensive  services  in.  designated  areas  through  a  "program  of  projects." 
Under  the  program  -of  projects,  States  are  required  to  develop  a  project  in  each 
of  five  areas:     maternity  and  infant  care,  children  and  youth,  family  planning, 
dental  health,  and  intensive  infant  care.     CC  services  include  (1)  medical,  sur- 
gical, corrective,  and  other  services;  and  (2)  facilities  for  diagnosis,  hospi- 
talization, and  aftercare  for  crippled  children  and  children  with  potentially 
handicapping  conditions. 

Under  the  current  program,  about  90  percent  of  title  V's  appropriation 
is  required  to  be  made  available  for  MCH  and  CC  services.     One-half  of  this 
appropriation  is  apportioned  by  formula  under  a  Fund  A,  the  other  half  under  a 
Fund  B.    Most  of  these  funds  represent  grants  to  States,  and  are  awarded  to 
State  Health  agencies  and/or  CC  agencies. 


80-614  0-81-4 
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For  both  MCH  and  CC  services,  Fund  A  monies  are  allotted  by  formula  for  the 
States  and  require  a  dollar-f or-dollar  match.     In  each  fiscal  year,  a  State  is 
allotted  for  MCH  and  CC  services  a  basic  grant  of  $70,000  and  an  additional 
amount  intended  to  reflect  relative  need  based  on  child  population  and  live 
births.     For  MCH  Fund  A,  the  additional  amount  is  distributed  in  proportion  to 
the  number  of  live  births  in  each  State.     For  CC  Fund  A,  the  additional  amount 
is  based  on  the  number  of  children  under  21  years  of  age  in  each  St.ate. 

Fund  B  monies  carry  no  match  requirement.     In  each  fiscal  year,  $10  million 
is  allocated  from  Fund  B  for  MCH  and  CC  services  for  States  and  institutions  of 
higher  learning  to  establish  projects  to  serve  the  mentally  retarded.    Of  the 
remainder,  at  least  75  percent  is  allocated  to  States  on  the  basis  of  State  per  Cx.j 
income  and  either  the  number  of  live  births  (MCH)  or  the  number  of  children  under 
21  (CC),  with  rural  births  and  children  given  twice  the  weight  of  urban  births  and 
children.     These  funds  are  intended  to  assist  States  in  carrying  out  their  State 
plans.     The  remaining  25  percent  or  less,  known  generally  as  "Reserve  B"  or  "RB" 
Funds,  is  retained  at  the  Federal  level  for  discretionary  grants  for  special  proj- 
ects of  regional  or  national  significance. 

Ten  percent  of  the  title  V  appropriation  is  earmarked  for  research  and 
training.     Five  percent  of  the  MCH  appropriation  can  be  transferred  from  formula 
funds,  at  the  request  of  the  Secretary  of  Health  and  Human  Services  (HHS),  to  be 
applied  to  research  or  training.     In  addition,  the  law  requires  that  at  least 
6  percent  of  the  title  V  appropriation  be  used  for  family  planning  activities. 
Persons  served  by  MCH  Programs  in -1980  included: 


Women  receiving  physician  maternity  services    397,000 

Women  receiving  nursing  maternity  services   522,000 

Women  receiving  nurse  midwifery  maternity  services    53,000 

Women  receiving  family  planning  services    419,000 

Children  receiving  physician  services    2,789,000 

Children  receiving  nursing  services   .5,598,000 

Children  receiving  dental  services    1,669,000 

Infants  admitted  to  intensive  care    75,000 

Preschool  children  assessments   1,070,000 
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Persons  served  by  CC  Programs  in  FY  1980  included: 


Crippled  children  inpatient  services   

Crippled  children  basic  and  specialty  assessment  services 
Crippled  children  ambulatory  care  services   


99,000 
766,000 
535,000 


An  estimated  210,000  children  under  age  16  are  estimated  to  be  receiving 
Supplemental  Security  Income  (SSI)  cash  benefits.     This  SSI-disabled  children 
program  provides  services  to  about  70,000  of  these  children.     Section  1615  of 
the  Social  Security  Act  authorizes  formula  grants  to  the  States  to  provide 
counseling,  development  of  individualized  service  plans,  and  referral  for 
service  for  disabled  children  under  age  16;  and  medical,  social,  developmental, 
and  rehabilitative  services  for  disabled  children  under  age  7  who  have  never 
attended  public  school.     During  FY  1979,  48  States  and  the  District  of  Columbia 
participated  in  the  program. 

Childhood  lead  toxicity  afflicts  about  1  percent  of  the  17  million  children 
aged  1  to  5  years  of  age  in  the  United  States.     Children  living  in  older  homes 
acquire  lead-based  paint  poisoning  by  eating  chips  of  paint  made  with  lead.  This 
problem  is  particularly  prevalent  in  older  inner  city  areas.    Adverse  effects  of 
ingesting  too  much  lead  include  blindness,  seizure  disorders,  mental  retardation, 
behavioral  disorders,  and  death.     Section  316  of  Title  III  of  the  PHS  Act  pro- 
vides funds  for  identifying  children  exposed  to  lead-based  paint  poisoning,  en- 
suring prompt  treatment  for  afflicted  children,  public  education  efforts  on  the 
danger  and  prevelance  of  lead-based  paint  poisoning,  and  identifying  and  reducing 
lead-based  paint  hazards  in  and  around  dwelling  units.     The  Centers  for  Disease 
Control  also  provide  proficiency  te"sting  services  for  laboratories  involved  in 
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analyzing  blood  for  lead  poisoning.    During  FY  1980,  DHHS  funded  59  project  grants 
to  provide  lead-based  paint  poisoning  prevention  programs  in  communities.     In  1980, 
the  program  reported  grantees  screening  about  490,000  children  and  identifying 
about  35,900  with  lead  toxicity.     Many  of  these  identified  children  receive  health 
care  and  treatment  through  the  MCH  and  CC  programs. 

Sudden  Infant  Death  Syndrome  (SIDS)  is  the  sudden  and  unexpected  death  of  an 
apparently  healthy  infant  which  cannot  be  explained  by  a  thorough  post-mortem  exami- 
nation, or  autopsy.     Title  XI,  Part  B  of  the  PHS  Act  currently  authorizes  several 
SIDS  activities  including:     (1)  the  creation  of  a  coordinated  and  comprehensive 
system  of  services  for  survivors  of  SIDS  victims,  including  case  identification, 
tne  certification  and  prompt  notification  of  the  family  about  the  cause  of  death 
and  the  provision  of  counseling  support;   (2)  the  collection  and  analysis  of  data 
gathered  by  the  SIDS  Information  and  Counseling  project  grantees;  and  (3)  the 
development  and  dissemination  of  accurate  and  current  information  and  educational 
materials  for  various  professional  and  paraprof essional  personnel  as  well  as  for 
the  general  public.     As  of  October  1,  1980,  42  SIDS  projects  covered  34  States 
and  the  District  of  Columbia  entirely  and  parts  of  2  other  States.  Approximately 
5,500  families  received  counseling  under  this  program. 

Hemophilia  is  a  lifelong  inherited  blood  clotting  deficiency  transmitted  by 
women  to  their  sons.     Title  XI,  Part  C  of  the  Public  Health  Service  (PHS)  Act  cur- 
rently authorizes  grants  and  contracts  for  projects  to  establish  comprehensive 
hemophilia  diagnostic  and  treatment  centers  which  serve  large  geographic  areas 
that  may  encompass  more  than  one  State.     These  centers  provide  (1)  services  for 
all  hemophiliacs  residing  in  the  center's  geographical  area;   (2)  training  of  pro- 
fessional and  support  personnel  in  hemophilia  research,  diagnosis,  and  treatment; 
(3)  counseling  to  hemophiliacs  and  their  families;  and  (4)  Individualized  written 
comprehensive  care  programs  for  each  individual  treated  by  or  in  association  with 
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the  center.    During  FY  1980,  the  Department  of  HHS  funded  24  hemophilia  diagnos- 
tic and  treatment  centers  in  16  States.     These  centers  serve  about  6,000  persons 
annually.     Services  within  this  program  are  closely  integrated  with  the  title  V 
program. 

An  estimated  1  million  teenagers  become  pregnant  each  year.     Title  VI  of  the 
Health  Services  and  Centers  Amendments  of  1978  (P.L.  95-626)  authorizes  grants  to 
programs  that  provide  services  to  adolescent  parents  and  pregnant  adolescents. 
Grant  recipients  are  required  to  provide  certain  "core  services,"  including  preg- 
nancy testing,  family  planning  services,  health  services,  family  life  and  sex 
education  services,  and  referrals  for  venereal  disease  screening  and  treatment, 
pediatric  care,  educational  and  vocational  services,  and  adoption  services.  In 
addition,  grantees  may  offer  "supplemental  services,"  including  child  care,  trans- 
portation, consumer  education,  and  counseling  for  family  members.     In  FY  1980, 
DHHS  awarded  23  new  grants  and  4  continuation  grants  to  provide  these  services. 

The  following  chart  lists  authorization/appropriation  figures  for  these  pro- 
grams for  fiscal  years  1979-81. 
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IV    COMMITTEE  PROPOSAL 

A.  Program  Consolidation 

The  Committee  proposal  would  repeal  the  current  Title  V  MCH  and  CC  programs 
and  replace  them  with  a  Title  V  maternal  and  child  health  block  grant.  The 
Committee  recognizes  the  substantial  contribution  made  by  the  various  programs 
proposed  for  consolidation  in  helping  to  reduce  the  Nation's  infant  mortality 
'rate  and  otherwise  improve  the  health  status  of  women  and  children.  According 
to  the  testimony  presented  to  the  Subcommittee  on  Health  and  the  Environment, 
there  is  substantial  evidence  that  the  40  percent  decline  in  infant  mortality 
rates  that  has  occurred  since  1965  is  associated  with  the  advent  of  title  V's 
Maternity  and  Infant  Care  (M&I)  and  Children  and  Youth  (C&Y)  centers  and  other 
program  expansions,  Community  Health  Centers,  Medicaid,  family  planning  support, 
and  nutrition  programs ,  as  well  as  advances  in  newborn  and  intensive  care. 

However,  despite  these  improvements,  the  Committee  believes  that  much 
more  needs  to  be  done  to  improve  health  care  for  women  and  children.     In  its 
January  1980  report,  Better  Management  and  More  Resources  Needed  to  Strengthen 
Federal  Efforts  to  Improve  Pregnancy  Outcome,  the  General  Accounting  Office 
(GAO)-  noted  that:  many  areas  of  the  Nation  continue  to  experience  excessively 
highinfant  mortality  rates;  non-whites  experience  substantially  higher  infant 
mortality  than  whites;  the  percentage  of  all  infants  born  alive  with  low  birth 
weight  has  not  changed  substantially  since  1950  and  the  percentage  of  non-white 
infants  born  alive  with  low  birth  weight  has  not  improved.     In  addition,  many 
women  receive  inadequate  prenatal  care,  many  areas  lack  trained  professionals 
to  provide  MCH  services ,  and  women  in  some  areas  can  not  get  hospital  care  for 
labor  and  delivery  services  because  they  can  not  pay  for  it. 

The  Committee  has  heard  testimony  criticizing  block  grants  as  political 
devices  for  elimination  of  Federal  health  efforts.  While  this  may  well  be  the 
design  of  some  proposals,  it  is  not  the  intent  of  the  Committee's  proposal.. 
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The  Committee  stresses  that  its  proposal  is  intended  to  improve,  not  diminish, 
health  care  for  mothers  and  children.     The  Committee  expects  that  the 
consolidation  of  separate  but  related  maternal  and  child  health  programs  will 
lead  to  the  development  within  States  of  a  more  systematic  and  comprehensive 
approach  to  providing  health  care  to  mothers  and  children,  and  particularly 
low- income  mothers  and  children. 

Many  areas  now  lack  systematic  approaches  for  dealing  with  the  unique 
health  care  needs  of  this  population.     The  Committee  believes  this  situation 
may  be  attributed  in  part  to  the  fact  that  many  separate  categorical  programs 
have  evolved  over  a  long  period  to  address  specific  problems  or  population 
groups  without  benefit  of  a  comprehensive,  long-range  plan.     As  a  result, 
gaps  exist  in  and  between  their  services  to  mothers  and  children;  fragmentation 
and  duplication  occur  in  both  programs  and  services;  and  conflicts  often  develop 
among  various  level sof  government  administering  these  programs.     The  Committee 
intends  that  the  consolidation  of  programs  contemplated  by  its  proposal  will 
remedy  these  structural  problems  so  that  scarce  Federal  health    funds  can  be 
more  effectively  focussed  on  services  to  mothers  and  children. 

Current  law  sets  forth  the  purposes  of  the  title  V  program  -as 
broad  mandates.     These  include  the  provision  of  services  for  reducing 
infant  mortality  and  otherwise  promoting  the  health  of  mothers  and  children, 
and  the  provision  of  services  for  locating,  diagnosing  and  crfcaring  chiliire c 
who  are  crippled  or  who  are  suffering  from  conditions  leading  to  crippling. 
The  sweeping  language  of  these  provisions  has  not  provided  States  with 
adequate  guidance  in  fashioning  their  maternal  and  child  health  and  crippled 
children's  programs.     In  consolidating  a  number  of  related  programs  into  a 
new  Title  V  maternal  and  child  health  block  grant,  the  Committee  has  sought 
to  provide  a  more  detailed  description  of  the  services      states  should 
provide.     Specifically,  section  501(a)(1)  of  the  Committee  proposal  authorizes 
States  to  use  grant  funds  to  reduce  infant  mortality;  to  reduce  the 
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incidence  of  preventable  diseases  and  handicapping  conditions  among  low-income 
children;  increase  the  availability  of  prenatal,  delivery,  and  post-partum  care 
to  low- income  women;  increase  the  number  of  children  appropriately  immunized; 
increase  the  number  of  low-income  children    receiving  health  "assessments  and 
follow-up  diagnostic  and  treatment  services;  provide  medically  necessary 
services  to  handicapped  children;  and  to  carry  out  any  of  the  purposes  for 
which  funds  were  applied  under  the  programs  consolidated  into  the  new  Title  V 
•block  grant. 

These  purposes  build  upon  the  range  of  activities  which  most  state 
health  agencies  currently  provide.     Information  collected  during  Fiscal  Year  1979 
by  the  National  Public  Health  Program  Reporting  System  indicates  that  all 
State  health  agencies  provided  some  level  of  maternal  and  child  health  services, 
as  well  as  public  health  nursing  and  nutrition  care  and  services  for  handicapped 
children.     There  are,  however,  significant  variations  in  the  amount  of  care 
provided  by  state  health  agencies.     The  Committee  hopes  that  a  more  careful 
legislative  description  of  the  services  which  may  be  funded  under  Title  V  will 
encourage  States  that  do  not  currently  provide  maternal    and  child  health 
services  to  increase  the  scope  of  their  programs.     The  Committee  also  hopes 
that  .States,  in  taking  steps  to  assure  that  primary  and  prenatal  services 
are  actually  more  available  to  mothers  and  children,  will  provide  community 
education  and  outreach  to  inform  families  about  the  availability  of  care. 

The  Committee  proposal  emphasizes  the  provision  of  health  care  to  low- 
income  mothers  and  children.     These  are  among  the  most  vulnerable  elements  of 
the  population  and  tend  to  have  the  greatest  need  for  the  health  services 
authorized  by  this  proposal.     The  Subcommittee  on  Health  and  the  Environment 
heard  testimony  from  members  of  the  Select  Panel  for  the  Promotion  of  Child 
Health  pointing  out  a  strong  negative  correlation  between  low  family  income 
and  the  timely  receipt  of  both  preventive  health  services  and  acute  care 
services,  as  a  combined  result  of  financial  barriers  and  the  absence  of 
accessible  providers.     One  consequence  of  this  is  that  in  1977,  children 
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under  6  years  in  the  poorest  families  had  almost  twice  as  many  bed  disability 
days  as  those  in  the  highest  income  category,  and  a  third  more  restricted 
activity  days.     The  Committee  hopes  that  States  will  give  special  consideration 
in  the  allocation  of  funds  and  design  of  their  program  to  the  needs  of  this 
population. 

B.  Allotments  to  States 

The  committee  proposal  authorizes  the  appropriation  of  $394  million 
.for  Title  V  in  FY  1982.     This  authorization  would  be  increased  by  a  percentage 
equal  to  half  the  percentage  increase  in  the  Consumer  Price  Index  in  each 
subsequent  fiscal  year.     The  proposal  requires  the  Secretary  of  Health  and  Human 
Services  (HHS)  to  reserve  15  percent  of  this  amount  for  special  projects  of 
regional  or  national  significance,  research  and  training  programs,  multi-state 
regional  resource  centers,  and  comprehensive  hemophilia  diagnostic  and 
treatment  centers.     The  remaining  85  percent  would  be  distributed  among  the 
States  according  to  each  State's  relative  share  of  the  FY  1980  expenditures  for 
all  programs  consolidated  (including  funds  received  by  public  or  private 
entities  within  the  State  as  well  as  by  the  State  itself) .     If  the  amounts 
available  for  allotment  to  States  in  a  fiscal  year  exceed  the  total  amounts 
disbursed  under  certain  designated  programs  in  FY  1980,  the  difference  would 
be  distributed  among  the  States  based  upon  their  relative  share  of  low- 
income  children  in  all  States. 

Under  the  committee  proposal,  States  would  be  required  to  match 
the  Federal  funds  allotted  to  them  on  a  dollar-f or-dollar  basis.  This 
matching  requirement  is  intended  to  assure  that  States  maintain  a  financial 
commitment  to  the  provision  of  maternal  and  child  health  services. 

The  Committee  recognizes  the  need  to  develop  a  formula  that  will 
more  equitably  distribute  Federal  maternal  and  child  health  funds  among  the 
States.     Therefore,  Section  509(b)"(2)  of  the  Committee  proposal  directs 
the  Secretary,  in  consultation  with  the  Comptroller  General,  to  devise  a 
new  formula  for  equitably  distributing  these  funds  under  this  program  and 


53 


report  to  Congress  on  it  not  later  than  January  1,  1983.     This  formula  should 
take  into  account  (1)  the  number  of  live  births  in  the  States,   (2)  the  number 
of  handicapped    children  in  the  States,   (3)  the  number  of  low-income  mothers 
and  children  in  the  States,   (A)  the  financial  resources  of  the  various  States, 
and  (5)  the  populations  of  the  States. 
C.  Use  of  Grant  Funds  by  States 

Under  the  Committee  proposal,  States  may  use  Federal  funds  for  a  broad 
array  of  maternal  and  child  health  services.     There  are  certain  purposes  for 
which  these  funds  may  not  be  applied.     Under  section  504(b),  States  are 
prohibited  from  using  grant  funds  for  any  of  the  following  purposes:   (1)  purchase 
of  inpatient  services  (other  than  those  provided  to  handicapped  children  and 
such  other  categories  as  the  Secretary  may  by  regulation  provide)  ; (2)  making 
cash  payments  to  intended  recipients  of  health  services;   (3)   the  purchase 
or  improvement  of  land;  the  purchase,  construction,  or  permanent  improvement 
(other  than  minor  remodeling)  of  buildings  or  facilities;  the  purchase  of 
major  medical  equipment;  and  the  funding  of  depreciation  or  interest  expenses 
connected  with  such  purchases;   (4)  satisfying  anyrrequirement  to  spend  non-Federal 
funds  as    a  condition  for  the  receipt  of  Federal  funds;  or  (5)  providing 
financial  assistance  to  any  private  for-profit  entity. 

.   The  purpose  of  thse  restrictions,  as  well  as  requirement  of  section 
504(c)(3),  is  to  assure  that,  to  the  maximum  extent  possible  consistent  with 
local  needs,  scarce  Federal  health  resources  are  applied  to  the  provision 
of  primary  and  preventive  services  to  mothers  and  children.     While  inpatient 
hospital  services  are  obviously  of  great  importance  to  handicapped  children 
and  high-risk  maternity  cases,  the  Committee  is  concerned  that  these  high-cost 
services  not  absorb  a    disproportionate   share   of   the   limited   funding  under 
block  grant.     The  Committee  expects  that  the  Secretary,  in  defining  the 
circumstances  under  which,  and  the  levels  at  which,  payment  can  be  made  for 
inpatient  hspital  services,  will  address  this  concern. 
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The  Committee  recognizes  the  large  contributions  local  health  departments 
have  made  to  the  improvement  of  maternal  and  child  health  care  under  the 
current  Title  V  program.     Accordingly,  section  505  requires  that  States  pass 
one  third  of  these  funds  allotted    to  them  on  to  localities.     Political  sub- 
divisions-   receiving  such  funds  would,  of  course  be  subject  to  all  of  the 
conditions  and  requirements  applicable  to  the  States  under  this  Title  and 
related  laws. 

Section  504(c)(2)  of  the  Committee  proposal  requires  that  at  least 
85  percent  of  the  funds  allotted  to  States  be  applied  to  the  direct  provision 
of  health  services.     Special  consideration  must  be  given  (where  appropriate) 

to  the  continuation  of  the  funding  of  special  projects  previously  funded  under 
the  Title  V  "program  of  projects". 

For  nearly  20  years,  the  Federal  government  has  either  administered 
or  funded  special  health  service  projects  of  regional  or  national  significance 
which  show  promise  of  contributing  to  the  advancement  of  maternal  and  child 
health.     These  projects  have  included  Maternity  and  Infant  Care,  Children  and 
Youth,  and  dental  projects,  which  since  1963  have  provided  comprehensive  healt 
care  to  millions  of  disadvantaged  mothers  and  children  throughout  the  nation 
They  have  also  included  such  special  projects  as  Improved  Pregnancy  Outcome 
and  Improved  Child  Health  Outcome  project  grants,  which  have  provided  States 
with  additional  resources  to  improve  the  health  status  of  mothers  and  children. 

Since  1974,  Maternity  and  Infant  Care,  Children  and  Youth  and  d«ntal 
projects  (known  as  the  programs  of  projects)  have  been  administered  by  the 
States  through  their  Title  V  Maternal  and  Child  Health  formula  grants. 
Federal  law  currently  requires  that  as  a  condition  of  receiving  Title  V 
funds,  state  Title  V  plans  include  at  least  one  of  each  of  the  above  3 
programs  of  projects,  as  well  as  an  intensive  infant  care  project  for  high 
risk  infants  and  a  family  planning  project.     Federal  reporting  data  indicates 
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that  during  fiscal  1979  these  projects  served  more  than  1.5  million  mothers 
and  children,  nearly  all  of  whom  were  severely  economically  disadvantaged 
and  residing  in  seriously  medically  underserved  areas  of  the  country.  Studies 
of  the  projects  have  noted  their  significant  contribution  to  states'  efforts 
to  reduce  maternal  and  infant  mortality. 

Although  the  Committee's  proposal  no  longer  requires  States  to  maintain 
such  projects  as  a  condition  of  federal  financial  participation,  the  Committee 

-does  intend  that  States  continue  to  fund  current  project  service  sites.  The 
Committee  recognizes  that  large  Federal  budget  cuts  will  seriously  strain 
States'  ability  to  maintain  funding  for  the  programs  of  projects  at  adequate 
levels.     The  Committee  proposal  therefore  authorizes  the  Secretary  to  use  a 
portion  of  the  15%  set-aside  funds  under  section  502(a)  to  assist  those 
States  that  are  experiencing  difficulty  maintaining  their 'programs  of  projects". 

The  Committee  further  anticipates  that  the  Secretary  will  use  a  portion  of  the 
set-aside  funds  to  maintain  other  projects  of  regional  and  national  significance 
including  the  Improved  Pregnancy  Outcome  and  Improved  Child  Health  Outcome 
projects. 

Under  section  504(c)(3)  of  the  Committee  proposal,  States  must  invest 
a  reasonable  proportion  of  funds  on  the  services  specified  under  section 
501(a)(1) 

through  - ( a )  ( 5 ) . 

The  Committee  views  adequate  funding  for  primary  and  prenatal  health  w 
services  (including  the  programs  of  projects)  as  an  absolutely  essential 
component  of  any  state's  Title  V  program.     The  percentage  of  funds  which 
States  allocate  to  such  services  should  approximate  the  percentage  of  all 
federal  Title  V  grants  to  states  that  are  currently  invested  in  maternal 
and  child  health  services.     Presently,  Title  V  appropriations  include  a 
specific  earmark  to  States  for  maternal  and  child  health  services.  This 
earmark,  which  in  1979  accounted  for  some  70%  of  all  Title  V  grants  to  States, 
has  assured  that  States  spend  a  reasonable  amount  of  funds  on  primary  and 
prenatal  care.    The  Committee  intends  that  this  emphasis  on  primary  health 
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care  be  preserved. 

In  the  Committee's  view,  family  planning  is  fundamental  to  the  health 
and  well-being  of  women  and  children  and,  therefore,  is  an  essential 
component  of  a  comprehensive  maternal  and  child  health  program.  Evidence 
presented  to  the  Subcommittee  on  Health  indicates  that  infant  mortality  , 
low  birth  weight  and  stillbirths  can  be  reduced  through^  counseling  and  family  planning 
To  date,  the  Title  V  Maternal  and  Child  Health  program  has  made  a  significant 
contribution  to  the  provisions  of  family  planning  services,  nationwide, 
especally  to  older  women,  spending  an  estimated  $20  million  for  family 
planning  in  1979-    The  Committee  intends  that  States  continue  to  give 
priority  to  family  planning  services  under  this  Title. 
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Section  505  of  the  Committee's  proposal  requires  States  to  submit,  for 
each  fiscal  year,  a  description  of  how  they  intend  to  use  payments  they  receive, 
including  information  on  the  types  of  activities  they  will  support,  the 
categories  of  individuals  to  be  served  and  the  data  which  the  states  intend 
to  collect  regarding  their  activities.     States  must  also  provide  assurances 
that  their  program  activities  are  based  on  a  needs  assessment  which  takes  into 
account  health  care  needs  of  medically  underserved  populations,  areas  and 
localities.    Furthermore,  Statees  must  provide  assurances  that  they  have  a 
method  for  fairly  allocating  federally  alloted  funds  among  the  populations, 
areas  and  localities  in  need. 

The  Committee  has  included  these  provisions  in  its  proposal  in  order 
to  assure  that  limited  resources  are  allocated  in  ways  that  best  meet  the 
actual  health  needs  of  disadvantaged  mothsrs  and  children  in  each  State. 
Evidence  supplied  to  the  Subcommittee  on  Health  and  the  Environment  points 
to  a  large  amount  of  unmet  maternal  and  child  health  need  (especially  for 
primary  and  prenatal  care) ,  an  often  inequitable  distribution  of  available 
funds,  and  inadequate  planning  activities. 

.  The  Committee  anticipates  that  States  will  develop  Title  V  services,  by 
first  assessing  mothers'  and  children's  need  for  primary  and  specialized 
treatment  care  through  a  process  that  allows  for  public  input;  second,  by 
determining  the  resources  that  are  currently  available  to  meet  those  needs; 
and  third,  by  allocating  available  funds  in  a  manner  that  assures  that 
populations  and  localities  in  need  are  fairly  served  by  the  program.  For 
example,  if  10  counties  in  a  State  do  not  have  prenatal  services  for  low- 
income  expectant  mothers,  the  Committee  anticipcates  that  a  State  will  attempt 
to  make  maximum  use  of  available  funds  so  that  mothers  in  as  many  counties  as 
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possible  can  be  reached.     The  Committee  believes  that  States  can  make  maximum 
use  of  their  funds  by  fully  utilizing  both  public  and  private  providers 
(including  private  non-profit  organizations  such  as  Community  and  Migrant 
Health  Centers)  in  developing  their  Title  V  programs. 

Under  the  Committee  proposal,  States  may  impose  charges  for  the  provision 
of  maternal  and  child  health  services.    However,  if  they  elect  to  do  so, 
section  505 (2) (D)  requires  that  they  establish,  and  make  public  at  all  Title  V 
provider  locations,  a  schedule  of  fees  that  is  adjusted  for  income,  resources, 
and  family  size.     No  charge  may  be  imposed  upon  mothers  or  children  with 
incomes  below  the  nonfarm  income  official  poverty  line  defined  by  the  Office 
of  Management  and  fiudget  and  revised  annually.     The  Committee  expects  that 
States,  in  establishing  such  fee  schedules,  develop  fair  and  rational  methods 
for  determining  a  family's  available  income  that  take  into  account  at  least 
work-related  and  medical  expenses. 

The  Committee  is  concerned  about  the  deterrent  effect  that  cost-sharing 
requirements  have  on  the  use  of  essential  health  services  by  low-income 
families.     The  Subcommittee  on  Health  heard  extensive  testimony  that  cost-i. 
sharing  obligations^ especially  for  primary  care  services,  substantially  impede 
access  to  preventive  health  services  and  ultimatel  y  result  in  significant 
increases  in  acute  health  problems  and  utilization  of  more  costly  acute-care 
services. 

In  order  to  encourage  low-income  mothers  and  children  to  seek 
necessary  health  care  in  timely  fashion,  the  Committee  proposal  exempts  entirely 
from  cost-sharing  requirements  persons  whose  income  falls  below  official 
poverty  guidelines.     Furthermore,  families  above  the  poverty  guidelines  who 
cannot  afford  the  full  cost  of  necessary  health  care  and  who  depend  on  Title  V 
providers  for  health  services .  should  be  required  to  share  in  the  costs  of 
such  care  only  in  accordance  with  their  ability  to  pay,  given  their  net  income 
and  family  size. 
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The  Committee  recognizes  that  a  number  of  the  services  provided  under  this 
Act  are  confidential  in  nature  and  that  some  individuals  (particularly  ado- 
lescents) may  be  deterred  from  seeking  assistance  if  they  fear  their  confi-  \ 
dentiality  may  be  violated.    Therefore,  while  the  Committee  believes  that, 
as  a  general  rule,  fees  for  service  (where  they  are  charged)  should  be  based 
on  the  income  and  resources  of  the  family,  rather  than  of  an  individual  family 
member,  it  urges  discretion  in  establishing  fees  so  that  individuals  will 
not  be  denied  needed  care  on  the  grounds  that  they  hesitate  to  ascertain  the 
family  income.     The  Committee  does  not  intend  that  fees  become  a  barrier  to  service. 

Because  funds  available  to  States  under  the  new  Title  V  will  be  limited , 
the  Committee  expects  that  STatas  will  not  apply  them  to  cases  in  which  a  mother 
or  a  child  has  public  or  private  third- party  coverage.     To  the  extent  possible^ 
limited  Title  V  funds  should  be  preserved  to  finance  care  for  low-income  mothers 
and  children  who  are  not  entitled  to  Medicaid  or  private  insurance  benefits. 

Under  section  505 (2) (E),  a  State  must  give  assurances  that  it  will 
develop,  and  apply  to  all  Title  V  providers  of  primary  and  prenatal  health  care 
services,  guidelines  which  establish  the  appropriate  frequency  and  content  of 
health  assessments  for  expectant  mothers,  infants,  children  and  youth.  Such 
guidelines  should  be  developed  in  accordance  with  accepted  standards  of  medical 
and  dental  practice,  through  consultation  with  members  of  the  medical  and 
dental  community.      They  must  also  include  standards  outlining  appropriate 
referral  and  follow-up  care.     In  addition,  the  State  must  make  arrangements 
to  assure  the  quality  of  the  services  provided  with  funds  under  this  title. 

The  Committee  anticipates  that  the  development  and  application  of 
uniform  maternal  and  child  health  assessment  and  follow-up  guidelines  will 
allow  states  to  substantially  improve  the  quality  of  their  Title  V  programs. 
The  Committee  further  expects  that  state  Title  V  agencies  will  coordinate  the 
frequency  and  content  of  their  pediatric  assessment  schedules  with  those 
established  by  state  Medicaid  agencies  for  the  Early  and  Periodic  Screening 
Diagnosis  and  Treatment  program.     In  this  way,  costly  and  duplicative  screenings 
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will  be  avoided,  and  participation  in  the  EPSDT  program  by  Title  V  providers 
will  be  facilitated. 

D.  Accountability 

Under  the  Committee's  proposal,  the  States  will  enjoy  substantial 
discretion  to  use  the  funds  allotted  to  them  for  maternal  and  child  health 
services.     However,  the  Committee  wishes  to  emphasize  that  the  funds  so 
allotted  are  still  Federal,  and  that  they  may  not  be  spent  in  a  manner 
inconsistent  with  Federal  requirements.     The  Committee  proposal  contains  a 
number  of  provisions  intended  to  assure  State  accountability  for  the  use  of 
these  funds. 

Section  506(a)  requires  States  to  submit  annual  reports  to  the  Secretary 
on  their  maternal  and  child  health  activities.     The  reports  must  be  in  a  form 
prescribed  by  the  Secretary  and  contain  the  information  needed  to  permit 
comparison  and  evaluation  of  relative  State  performance  in  achieving  the 
purposes  of  this  Title.     Copies  of  such  reports  must  be  public. 

Title  V  has  often  been  criticized  in  the  past  for  its  lack  of  program 
accountability  ,  due  to  the  limited  information  on  program  accomplishments 
and  use  of  funds.    For  example,  in  its  January  1980  report  on  Federal  efforts 
to  reduce  infant  mortality,  GAO  pointed  out  that  little  was  known  about  the 
extent  to  which  state  MCH  programs  were  accomplishing  program  objectives. 

GAO's  findings  were  confirmed  by  the  Select  Panel  for  the  Promotion 
of  Child  Health,  which  expressed    strong  concern  about  this  problem. 

The  Committee  places  strong  emphasis  an  the  need  for  adequate  and 
accurate  State  reporting.     The  Committee  believes  that  information  provided 
by  these  reports  will  be  essential  for  evaluating  the  new  Title  V  program 
nationally,  documenting  program  accomplishments,  justifying  requests  for  approp- 
riations, and  identifying  problems*  which  may  require  technical  assistance 
from  the  Secretary.     To  minimize  the  reporting  burden,  the  Committee  encourages 
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States  to  rely  on  existing  data  systems  to  the  extent  practicable. 

To  ensure  that  the  purposes  of  Title  V  are  efficiently  and  effectively 
met,  adequate  controls  and  monitoring  must  exist  to  (1)  prevent  and  detect 
fraud,  abuse,  and  illegal  expenditures  and  acts;  (2)  identify  inefficient 
practices;  and  (3)  measure  program  effectiveness.     Accordingly,  section 
506(b)  requires  an  annual  audit  of  State  and  local  expenditures  of  funds 
allotted  under  Title  V  in  accordance  with  the  Comptroller  General's  Standards 
■for  Audit  of  Government  Organizations,  Programs,  Activities,  and  Functions. 
These  standards  incorporate  the  American  Institute  of  Certified  Public  Accountants 
statement  on  auditing  standards  for  field  work  and  reporting,  and  include 
additional  standards  and  requirements  for  government  financial  and  compliance 
audits.     Of  equal  importance,  these  standards  provide  for  reviews  of  economy 
and  efficiency  of  operations  and  effectiveness  in  achieving  program  results. 

GAO's  standards  make  clear  that  not  every  audit  engagement  requires 
all  three  elements  of  audits  -  (1)  financial  and  compliance,   (2)  economy  and 
efficiency,  and  (3)  program  results. 

However,  the  Committee  is  concerned  about  each  of  the  three  general 
audit  areas  specified  by  GAO  and  expects  to  be  a  principal  user  of  such  audit 
findings.     Accordingly,  the  Committee  expects  the  States  to  arrange  for  audits 
that  will  include  an  examination  of  systems  of  internal  control,  systems 
established  to  ensure  compliance  with  laws  and  regulations  affecting  the 
expenditure  of  Federal  funds,  financial  transactions  and  accounts,  and 
financial  statements  and  reports  in  accordance  with  this  title,  applicable  0MB 
circulars  and  applicable  portions  of  the  GAO  audit  standards. 

The  Committee  recognizes  that  audits  of  economy  and  efficiency  and 
program  results  for  all  aspects  of  a  State's  activities  under  this  bill  will 
most  likely  not  be  feasible  on  an  annual  cycle.     However,  the  Committee 
expects  that  arrangements  for  such  audits  will  be  made  on  a  regular  basis. 

In  addition  to  independent  audits  at  the  State  level,  the  Committee 
expects  the  Department's  Inspector  General  and  GAO,  under  their  basic 
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legislative  responsibilities,  to  audit  and  evaluate  tbe  operations  and 
activities  conducted  by  the  Secretary  and  the  States  under  this  Title. 
The  Committee  also  expects  that  GAO  will  study  various  aspects  of  the 
program  when  requested  to  do  so  by  the  Congress. 

Section  507  of  the  Committee  proposal  establishes  criminal  penalties 
of  up  to  $25,000  in  fines  or  5  years  imprisonment,  or  both,  for  those 
•convicted  of  making  false  statements  in  order  to  defraud  a  State  of  funds 
allotted  to  it  under  Title  V.     In  addition,  Section  202  of  the  Committee's 
proposed  Medicare  and  Medicaid  Reconciliation  Amendments  of  1981  provides 
for  civil  money  penalties  for  persons  presenting  false  claims  to  States 
under  Title  V  as  well  as  Titles  XVIII  and  XIX  of  the  Social  Security  Act. 

The  Committee  believes  that  these  civil  and  criminal  penalty  provisions 
are  essential  to  deter  fraud  and  abuse  under  Title  V  and  to  clarify  Federal 
jurisdiction  in  instances  in  which  false  statements  or  representations  are 
made  or  a  peison  intentionally  conceals  or  fails  to  disclose  such  an  event 
in  connection  with  Federal  funds  alloted  to  States  under  the  Title. 

The  Committee  expects  that  every  reasonable  effort  will  be  made  by 
the  States  and  the  Secretary  to  prevent  and  detect  misuse  of  Federal  funds 
alloted  under  this  title.     Moreover,  the  Committee  expects  the  Secretary, 
through  the  Department's  Inspector  General  to  work  closely  with  the  GAO  and  the 
Department  of  Justice  to    ensure  that  the        program's  vulnerability  to  fraud 
is  assessed,  weaknesses  in  controls  are  corrected,  fraudulent  acts  are 
detected,  and  persons  responsible  for  fraudulent  activities  are  subjected 
to  appropriate  sanctions. 
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E.  Nondiscr iminat ion  :  .  //.  « 

Section  508  of  the  Committee  proposal  provides  that  any  program  or 
activity  receiving  any  funds  under  the  new  Title  V  authority  either  directly  or 
indirectly,  is  subject  to  the  nondiscrimination  provisions  codified  in  the 
Age  Discrimination  Act  of  1975,  Section  504  of  the  Rehabilitation  Act  of 
1973,  Title  IX  of  the  Education  Amendments  of  1972,  and  Title  VI  of  the 
Civil  Rights  Act  of  1964.     In  addition,  the  proposal  prohibits  all  recipi- 
ents of  funds  under  this  Title  from  discriminating  on  the  ground  of  sex  or 
religion.    Whenever  the  Secretary  of  the  Department  of  Health  and  Human 
Services,  has  made  a  finding  of  discrimination  on  the  part  of  any  entity 
that  Las  received  funds  under  this  program,  he  is  required  to  notify  the  chief 
executive  officer  of  the  State  and  to  request  him  to  secure  compliance.  If 
that  official  has  not  secured  compliance  within  sixty  days,  the  Secretary 
is  authorized  to  take  remedial  action.     Finally,  the  Attorney  General  is 
authorized  to  bring  a  civil  action  in  any  appropriate  district  court  of  the 
United  States  for  such  relief  as  may  be  appropriate  to  remedy  any  discrimi- 
nation prohibited  under  this  section. 

"  The  Committee  intends  that  all  entities  that  receive  any  funds  under 
Title  V,  whether  directly  or  indirectly,  comply  fully  with  the  applicable 
nondiscrimination  statutes  and  their  implementing  regulations.    This  includes 
any  grantees  or  contractors  to  whom  the  Secretary  has  made  funds  available, 
as  well  as  the  States  and  their  grantees  and  contractors  that  are  funded, 
in  whole  or  in  part,  by  funds  made  available  under  Title  V.    With  respect 
to  discrimination  on  the  basis  of  race,  color,  or  national  origin,  the 
Committee  intends  that  Title  VI  of  the  Civils  Rights  Act  of  1964  and  its 
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implementing  regulations  will  provide  the  standards,  enforcement  mechanisms, 
and  procedures  applicable  to  entities  assisted  under  this  program.  The 
Committee  emphasizes  that  such  entities  may  not  engage  in  any  kind  of  pro- 
hibited discrimination,  whether  direct  or  indirect,  nor  expend  funds  or 
allocate  services  in  such  a  manner  that  persons  of  a  particular  race,  color, 
or  national  origin  group  are  disproportionately  and  adversely  affected. 

With  respect  to  discrimination  on  the  basis  of  handicap,  the  Committee 
intends  that  Section  504  and  its  implementing  regulations  will  govern.  The 
Committee  is  particularly  concerned  that  services  provided  by  recipients 
under  this  new  Title  be  accessible  to  handicapped  persons.     For  example, 
the  Committee  expects  that  services  will  be  available  in  buildings  that  are 
accessible  to  persons  confined  to  wheelchairs,  and  that  appropriate  auxiliary 
aids  will  be  provided  such  that  persons  with  hearing,  visual,  or  speech  im- 
pairments may  receive  effective  services. 

It  is  this  Committee's  specific  intent  that  all  aspects  of  a  program  or 
activity  funded  under  Title  V  are  to  be  operated  in  a  nondiscriminatory 
manner,  including  all  employment  practices,  regardless  of  the  designated 
use  of  the  federal  funds  in  question.     All  of  the  remedies  available  under 
Title  VII  of  the  Civil  Rights  Act  of  1964  shall  similarly  be  available  to 
remedy  discrimination  under  Title  VI,  Section  504,  Title  IX,  and  508(a)(2). 

For  purposes  of  implementing  508(a)(2),  which  prohibits  discrimination 
on  the  ground  of  sex  or  religion,  the  Committee  expects  that  the  Secretary 
will  promulgate,  within  six. months  after  enactment,  regulations  which  are 
consistent  with  those  promulgated  under  Title  VI,  Section  504,  and  the  Age 
Discrimination  Act. 

The  Committee  has  placed  primary  enforcement  responsibility  for  all  of 
the  nondiscrimination  provisions  "set  forth  in  this  section  with  the  Secretary 
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of  HHS.     However,   the  Committee  intends  to  enhance  civil  rights  compliance 
efforts  by  involving  the  Governors  of  the  States  in  the  process  of  securing 
compliance.     In  determining  whether  an  entity  has  failed  to  comply  with  a  • 
law  referred  to  in  508(a)(1)  or  (a)(2)  and  applicable  regulations,  the 
Secretary  shall  make  a  finding  based  on  a  prompt  investigation  following 
receipt  of  a  complaint  or  the  initiation  of  a  compliance  review.     Of  course, 
the  Secretary  may  delegate  within  the  Department  the  authority  to  conduct  an 
investigation  and  make  a  finding.     Following  an  investigation  by  the  Secretary 
in  which  he  finds  that  an  entity  that  has  received  payments  under  this 
Title  has  violated  any  of  the  applicable  nondiscrimination  provisions,  and 
after  the  Secretary  has  notified  the  entity  in  writing  of  its  finding,  the 
Secretary  shall  notify  the  chief  executive  officer  of  the  state.     The  officer 
will  then  have  a  reasonable  time,  not  to  exceed  sixty  days,  to  secure  compli- 
ance by  way  of  a  negotiated  corrective  action  plan.     The  Committee  intends 
that  such  corrective  action  plans  be  subject  to  the  approval  of  the  Secretary 
to  ensure  that  all  noncompliance  with  the  civil  rights  provisions  has  been 
adequately  remedied. 

If  the  state's  executive  officer  is  unsuccessful  in  securing  compliance 
within  the  sixty  day  period,  the  Secretary  has  a  number  of  options  set  forth 
in  section  508(b)(2).     The  Committee  does  not  intend,  however,  to  preclude 
the  right  of  any  individual  to  bring  suit  in  Federal  District  Court  to  seek 
a  remedy  for  any  alleged  discrimination,  nor  would  exhaustion  of  administra- 
tive remedies  be  required. 

The  Committee  expects  that  all  recipients  and  sub-recipients  of  fund- 
ing under  this  Title  will  provide  assurances  to  the  Department,  consistent 
with  the  reporting  and  audit  requirements  imposed  under  this  Title,  that  they 
will  operate  in  compliance  with  Section  508,  and  that  they  will  take  steps  to 
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ensure  that  all  sub-recipients  operate  in  a  nondiscriminatory  manner. 

The  Committee  also  expects  that  the  Attorney  General,  under  Section  508(c), 

will  take  prompt  action  on  cases  referred  to  the  Department  of  Justice. 
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T.  Federal  Set-Aside 

The  Committee  proposal  provides  that  15%  of  appropriated  funds  be  retained 
at  the  Federal  level  to  allow  support  for: 

1)  projects  of  regional  and  national  significance  in  maternal 
and  child  health  care; 

2)  support  for  hemophilia  diagnostic  and  treatment  centers; 

3)  education  and  training  activities; 

4)  research  and  evaluation. 

The  government  has  traditionally  had  a  strong  role  in  supporting  special 
projects  of  regional  or  national  significance  which  have  developed  new  knowl- 
edge about  the  causes  and  treatment  of  maternal  and  child  health  and  translated 
this  knowledge  into  accepted  methods  of  health  care  delivery  and  treatment. 
The  Committee  has  been  favorably  impressed  by  the  progress  made 
under  the  Secretary's  special  initiatives  to  improve  pregnancy  outcome  and 
child  health. 

Substantial  support  for  university  affiliated  facilities  to  carry  out  re- 
search activities  related  to  mental  retardation  and  maternal  and  child  mor- 
bidity has  come  from  the  Federal  level.     Special  training  activities  have 
been  supported.     For  example,  in  Alabama,  funds  were  used  to  train  nurses  to 
deal  with  the  special  situation  of  high-risk  infants  in  rural  area's  where 
special  facilities  might  not  be -immediately  available.     Further,  under  current 
law,  the  hemophilia  program  has  provided  support  for  diagnostic  and  treatment 
centers  whose  catchment  area  extends  beyond  state  lines. 

The  Committee  believes  that  continuation  of  these  activities  is  essential. 
It  believes  they  can  be  carried  out  in  the  most  cost  effective  manner  if  they 
are  supported  at  the  Federal  level.     Duplication  of  research  can  be  avoided. 
Dissemination  of  results  can  be  most  easily  accomplished.     Further,  the  Com- 
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mittee  believes  it  is  both  likely  and  appropriate  that  States  will  con- 
centrate their  maternal  and  child  health  funds  on  service  programs.  Re- 
taining reasonable  funding  at  the  Federal  level  to  target  on  research, 
training  and  special  project  activity  is  warrented. 

Training  is  clearly  necessary  to  the  conduct  of  good  maternal  and  child 
health  programs,  and  support  for  it  is  almost  necessarily  required  at  the 
Federal  level.     Skills  required  to  administer  the  health  programs 
embraced  in  Title  V 

are  not  synonomous  with  clinical  expertise.     Additional  preparation  focus- 
ing on  population-level  considerations,  program  planning,  management  and 
evaluation  are  not  part  of  clinical  specialist  preparation  whether  it  be 
medicine,  nursing,  social  work  or  other  health  professions  that  provide  clin- 
ical care  to  mothers  and  children.     Schools  offering  this  graduate  education 
and  training  are  not  in  every  state,  and  attention  to  the  specific  needs  in 
administering  maternal  and  child  health  programs  are  included  in  only  some  of 
the  established  schools. 

.    Any  given  state  cannot  be  expected  to  support  this  training  beyond  those 
occasions  when  it  has  a  vacancy.     Support  to  develop  such  training  programs, 
and  to  have  them  maintained  for  training  those  individuals  any  state  wishes  to 
have  so  prepared,  must  come  from  the  national    level    rather  than  states.  Such 
training  represents  a  national  resource  and  should  be  so  supported. 

Research  and  special  projects  also  pay  great  dividends.     Progress  in  bet- 
tering maternal  and  child  health  and  lowering  infant  mortality  justify  a 
continuing  commitment  of  Federal  dollars.     The  outstanding  work  of  the  UAF's 
in  bettering  the  health  of  mothers  and  children  and  in  dealing  with  problems 
of  the  mentally  retarded  is  widely  acknowledged. 
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The  Committee  also  has  placed  special  responsibility  for  supporting 
hemophilia  centers  at  the  Federal  level.     While  individual  States  may  also 
choose  to  direct  some  of  their  funds  to  this  area,  generally  hemophilia 
centers  are  regional  in  nature,  and  support  will  be  more  efficiently  car- 
ried out  from  the  Federal  level.     The  Committee  intends  that  the  Secretary 
continue  the  regional  centers,  and  the  system  of  regionalization,  insofar 
as  possible,  and  that  the  Secretary  continue  the  Federal  coordination  neces- 
sary for  the  program's  integrity. 

The  Committee  notes  that  hemophilia  treatment  is  one  of  the  biomedical 
and  medical  success  stories  of  the  decade.     Research  findings  on  blood  clot- 
ting factors,  leading  to  many  possible  improvements  in  care,  were  brought  to 
the  patient  in  remarkably  short  time.     The  legislation  enacted  in  1975  permit- 
ted core  funding  which  now  permits  these  thousands  of  youngs  hemophiliacs,  who 
would  otherwise  be  severely  crippled  by  their  teen  years,  and  probably  die 
at  a  young  age,   to  live  essentially  normal  lives. 

Under  section  504(e),  the  Secretary  may  not  make  funds  available  under  the 
15%    Federal  set-aside  unless  he  has  received  assurances  from  an  applicant 
that  funds  will  be  used  only  for  authorized  and  intended  purposes,  and  that 
appropriate  fiscal  control  and  accounting  procedures  will  be  established  to 
assure  proper  disbursement  and  accounting  of  such  funds . 

The  Committee  expects  the  Secretary  to  prescribe,  arrange  for,  and  carry 
out  appropriate  audits,  evaluations,  and  other  administrative  measures  to  en- 
sure that  set-aside  funds  contribute  to  the  advancement  of  maternal  and  child 
health  in  an  efficient,  economical,  and  effective  manner.     The  Committee 
further  expects  the  Secretary  to  apply  appropriate  fund  award  and  reporting 
procedures  to  provide  for  objective  review  of  applications  for  funds  and 
reasonable  assurance  that  program  objectives  are  being  achieved. 
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V.  PROGRAM  OVERSIGHT 


On  May  16,   1979,  the  Subcommittee  on  Health  and  the  Enviroment 
held  an  oversight  hearing  on  the  gaps  in  existing  Federal  health 
programs  for  children  (Printed,  Ser.  No.  96-14) .     On  April  3,  1981, 
the  Subcommittee  held  a  hearing  on  the  Report  of  the  Select  Panel 
for  the  Promotion  of  Child  Health,  Better  Health  for  Our  Children: 
A  National  Strategy. 
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I.    Legislative  Background 

Legislation  to  amend  Titles  X  and  XI  of  the  Public  Health  Service 
Act  to  extend  programs  of  assistance  for  family  planning  and  genetic 
diseases,  H.R.  2807,  was  introduced  on  March  24,  1981,  by  Mr.  Waxman, 
Mr.  Scheuer,  Ms.  Mikulski,  Ms.  Collins,  Mr.  McCloskey,  Mr.  Dellums, 
and  Mr.  Dixon.    Hearings  were  held  on  H.R.  2807  and  all  similar  or 
identical  bills  on  April  2,  1981.    The  bill  was  considered  in  open 
session  by  the  Subcommittee  on  Health  and  the  Environment  on  June  3,  1981, 
amended,  reported,  and  reintroduced  as  a  clean  bill,  H.R.  3812,  on 
June  4,  1981,  by  Mr.  Waxman. 
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II.     Summary  of  Legislation 
The  Committee  proposal,  which  incorporates  H.R.  3812,  as  reported,  extends 
the  authorization  of  appropriations  of  the  Population  Research 
and  Voluntary  Family  Planning  Programs  (Title  X)  and  the  Genetic 
Diseases  programs  (title  XI)  of  the  Public  Health  Service  Act  for  four 
years,  through  fiscal  year  1985.    It  provides  a  total  new  authorization 
of  $217  million  for  these  programs  for  fiscal  year  1982.    This  authorization 
level  is  almost  50  percent  below  the  fiscal  1981  level  of  $434  million. 
The  proposal  makes  no  substantial  changes    in  the  existing  law  governing 
these  programs. 

Ill .      Cost  of  Legislation 
The  Committee  proposal  provides  for  authorizations  of  appropriations 
for  four  fiscal  years,  1982-1985,  as  shown  in  the  following  table.  The 
amounts  proposed  to  be  authorized  represent  a  1 9  percent  decrease  from  the 
actual  fiscal  year  1981  appropriation  (25  percent  from  the  1981  appropriation 
plus  3  percent),  with  an  8  percent  increase  in  each  of  the  three  succeeding 
years . 


Authorizations  of  Appropriations 
(In  Millions) 

Authorizations 

Program  1981  Appropriation  1982  Base*  1982  1983  1984  1985 
Family  Planning 

Service                               $159.9  129.50  139.90  151.10  163.20 

Training                                 3.6                      n  2.92  3.20  3.50  3.90 

Research                                90.9                  —  u  73.50  79.40  85.80  92.70 

Information                             0.7  .57  .62  .67  .72 

Genetic  Diseases                       13.1                   14.0  10.50  11.30  12.20  13.20 


$268.2  $275.0  216.99  234.42  253.27  273.72 

*1981  continuing  resolution  level  plus  8  percent 
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IV.  Committee  Proposal 
A.  Background 


1.    Title  X   

VOLUNTARY  FAMILY  PLANNING  AND  POPULATION  RESEARCH  PROGRAMS 

Congress  enacted  P.L.  91-572  in  1970  to  establish  Title  X  of  the  Public 
Health  Service  Act,  Voluntary  Family  Planning  and  Population  Research  Programs, 
to  expand  and  improve  the  availability  of  family  planning  services  to  all  persons 
desiring  them.     Prior  to  this  time,  Federal  support  for  family  planning  was 
limited  primarily  to  services  provided  under  Title  V  of  the  Social  Security  Act, 
Maternal  and  Child  Health  services,  and  the  Office  of  Economic  Opportunity. 

The  House  Interstate  and  Foreign  Commerce  Committee  report  on  the  1970  family 
planning  legislation  indicated  a  substantial  need  for  subsidized  family  planning 
services,  particularly  to  low-income  women.     The  report  cited  a  study  which  indi- 
cated that  1,800  out  of  approximately  3,000  U.S.  counties  offered  no  family 
planning  services  whatsoever.     In  over  80  percent  of  the  1,200  counties  which  pro- 
vided services,  less  than  100  patients  per  year  were  served.    Ninety  percent  of  the 
approximately  4,000  nonprofit  general  care  hospitals  in  the  U.S.  in  which  most 
low-income  mothers  delivered  babies  offered  no  family  planning  programs  at  all.  \J 

According  to  the  House  Report,  in  1970,  of  the  estimated  5  million  medically 
indigent  women  who  could  have  probably  used  subsidized  family  planning  services, 
if  available,  only  1  out  of  4  received  them.    Largely  due  to  the  inaccessibility 
of  family  planning  services,  low-income  families  usually  had  more  than  the  3  children 
that  available  evidence  indicated  that  most  U.S.  couples  wanted  at  that  time. 


1/  U.S.  Congress.      House.     Interstate  and  Foreign  Commerce  Committee. 
Family  Planning  Services  and  Population  Research  Act  of  1970.    Report  to 
accompany  H.R.  19318.    House  Rept.  no.  91-1472,  91st  Cong.,  2d  Sess. 
Washington,  U.S.  Govt.  Print.  Off.,  1970.    p.  7. 
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Almost  50  percent  of  the  Nation's  poor  children  lived  in  families  with  5  children 
or  more.  2/ 

During  their  discussion  of  the  need  for  subsidized  family  planning  services, 
Congressional  committees  expressed  concern  over  the  relation  of  high  fertility 
to  high  infant  and  maternal  mortality,  and  high  rates  of  prematurity.    For  ex- 
ample, both  iufant         mortality  rates  and  mental  retardation  rates  were  sub- 
stantially higher  than  average  among  fourth  and  subsequent  live  births.  These 
infants  accounted  for  only  29  percent  of  all  live  births  but  approximately  45  per- 
cent of  all  yearly  infant  deaths  and  a  larger  proportion  of  infants  born  mentally 
retarded.  3/  In  addition,  committee  reports  indicated  a  need  for  research  in  the 
area  of  family  planning.    The  House  committee  report  commented  that  at  the  time, 
family  planning  methods  did  not  exist  which  were  totally  effective,  safe,  and 
acceptable  for  all  couples  who  wished  to  limit  their  family  size  and  space  their 
children  according  to  their  desires  and  individual  circumstances.  4/      In  response  to  these 
concerns,  Congress  enacted  P.L.  91-572  to 

To  meet  these  goals,  the  Act  authorized  project  grants  and  contracts  through 
FY  1973  for  (1)  establishing  and  operating  voluntary  family  planning  projects 
(Sec.  1001),  (2)  training  family  planning  personnel  (Sec.  1003),  (3)  family  planning 
research  and  research  training  (Sec.  1004),  and  (4)  developing  and  making  avail- 
able family  planning  information  and  education  (Sec.  1005).    In  addition,  the  Act 
authorized  State  formula  grants  (Sec.  1002)  for  family  planning  services  although 
funds  were  never  appropriated  for  this  particular  program,  and  established  an 
Office  of  Population  Affairs  within  DHEW  to  serve  as  the  primary  focus  within  the 
Department  for  family  planning  services.     P.L.  91-572  also  required  the  formula- 
tion by  DHEW  of  a  5-year  plan  for  accomplishing  the  Act's  objectives.  Specific 
provisions  were  also  included  in  the  Act  to  insure  that  participation  in  family 
planning  activities  would  be  completely  voluntary  and  that  none  of  the  funds  ap- 
propriated under  the  title  would  support  programs  using  abortion  as  a  method  of 
family  planning. 

2/lbid.,  p.  6. 
3/lbid. 

-      p.  7 


80-614  0-81-6 
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IX.     Section-by-Section  Analysis 


Section  6221  extends  the  authorizations  of  appropriations  for  the  family 
planning  programs  for  four  years.    Family  planning  services  (section  1001(c) 
of  the  Public  Health  Service  Act)  are  authorized  for  $129,500,000,  $139,900,000, 
$151,100,000,  and  $163,200,000  for  fiscal  years  1982,  1983,  1984,  and  1985 
respectively.    Training  (section  1003(b))  is  authorized  at  $2,920,000, 
$3,200,000,  $3,500,000,  and  $3,900,000  for  fiscal  years  1982,  1983,  1984,  and 
1985  respectively.    Research  (section  1004(b)(1))  is  authorized  at 
$73,500,000,  $79,400,000,  $85,800,000,  and  $92,700,000  for  fiscal  years  1982, 
1983,  1984,  and  1985  respectively.    Information  and  education  (section  1005(b)) 
is  authorized  at  $570,000,  $620,000,  $670,000,  and  $720,000  for  fiscal  years 
1982,  1983,  1984,  and  1985  respectively. 

Section  6222     of  the  bill  extends  the  authorizations  of  appropriations  for 
the  genetic  diseases  program  for  four  years.    Section  1101(b)  of  the  Public 
Health  Service  Act  is  authorized  at  $10,500,000,  $11,300,000,  $12,200,000, 
and  $13,200,000  for  fiscal  years  1982,  1983,  1984,  and  1985  respectively. 
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V.    Agency  Reports 


Agency  reports  had  not  been  received  at  the  time  of  this  filing.  However, 
the  Committee  did  receive  the  agency's  views  at  hearings  at  which  the 
Secretary  of  Health  and  Human  Services  presented  testimony. 


VI.     Program  Oversight 

The  Committee's  principal  oversight  activities  have  been  conducted 
by  its  Subcommittee  on  Health  and  the  Environment  in  connection  with  its 
consideration  of  the  legislative  authorities  for  these  programs. 


VII.     Inflation  Impact  Statement 

The  Committee  believes  that  the  enactment  of  the  Committee  proposal  will  have  a 
beneficial  effect  on  the  economy.    Not  only  does  it  reduce  the  authorization 
levels  for  fiscal  1982  by  approximately  50  percent  to  below  the  actual 
appropriations  for  fiscal  year  1981,  but  recent  studies  contracted  for  by 
the  Department  of  Health  and  Human  Services  demonstrate  that  the  family 
planning  program  itself  produces  savings.    Studies  released  in  June  of  1981 
show  that  for  every  Federal  and  State  dollar  spent  on  family  planning,  $2.00 
are  saved  in  health  and  welfare  costs  during  the  next  year.    In  addition, 
for  every  dollar  spent  on  family  planning  services  for  teenagers,  $3.00  are 
saved  the  following  year. 

The  programs  authorized  by  this  legislation  are  of  critical  importance 
to  public  health.    They  are  designed  to  provide  medical  testing  and  treatment, 
counseling,  research,  training,  and  information  and  education.    They  are  part 
of  a  worldwide  effort  to  make  family  planning  services  available  to  all 
women  at  risk  of  pregnancy,  to  reduce  the  risk  of  morbidity  and  mortality  for 
children  born  to  adolescents,  and  to  develop  methods  of  diagnosing  and 
treating  diseases  in  utero.    The  programs  not  only  reduce  pain  and  suffering, 
but  lower  the  economic  and  social  costs  of  unintended  pregnancies  and 
children  born  with  genetic  diseases. 


VIII.  Congressional  Budget  Office  Cost  Estimate 
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block  grant  proposals.    No  witnesses,  including  those  who  opposed  the 
way  in  which  the  programs  are  currently  operated,  supported  the  concept 
of  block  grants. 

The  Committee  reaffirms  its  view  that  there  is  a  need  for  the  family 
planning  and  genetic  disease  programs  to  remain  Federally  operated  and 
financed.     Though  the  regulation  that  the  health  care  dollar  is  unlimited 
means  that  the  Committee  has  had  to  cut  authorizations  significantly,  the  Committee 
believes  these  programs  are  cost  effectivelhe  Committee  has  also  determined 
that,  because  continuity  of  funding  is  important  in  service  and  research 
programs,  authorizations  should  be  provided  for  four  years.     The  Committee 
has,  therefore,  authorized  amounts  equal  to  25  percent  below  the  Congressional 
Budget  Office  policy  level  (the  program  appropriation  from  the  1981  continuing 
resolution  plus  an  8  percent  inflation  factor)  for  fiscal  year  1982  and 
an  8  percent  increase  for  each  fiscal  year,  1983  through  1985. 
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B.    Need  for  Legislation 

In  conducting  hearings  and  in  considering  legislation  to  extend 
the  Population  Research  and  Voluntary  Family  Planning  Programs  and  the 
Genetic  Diseases  Act,  the  Committee  wanted  to  determine  the  performance 
of  these  programs  and  the  need,  if  any,  for  their  continuation.  Substantial 
evidence  was  presented  that  these  programs  were  effective  in  both  human 
and  financial  terms. 

Though  4.5  million       women  of  those  at  risk  of  pregnancy  are 
served  annually  by  family  planning  programs,  there  remain  at  least  five 
million  poor  women  and  sexually  active  teenagers  in  need  of  family 
planning  services  who  have  not  received  care.    Approximately,  1.5 
million  abortions  were  performed  in  1979,  reflecting  the  high  incidence 
of  unintended  pregnancies.    The  program  has  been  effective,  however,  where 
women  have  access  to  it.    The  number  of  babies  born  to  teenagers  (554,000) 
in  1978  represented  a  sixteen  percent  decrease  from  the  656,000  births  to 
teenagers  in  1970.    Unless  we  want  to  see  this  trend  reversed  in  the  near 
future,  family  planning  services  must  continue  to  be  available  to  all 
women.    The  economics  are  such  that  for  every  Federal  and  State  dollar 
spent  on  family  planning  services,  $2.00  are  saved  in  health  and  welfare 
costs;  and  for  every  dollar  spent  on  family  planning  services  for 
teenagers,  $3.00  are  saved. 

The  genetic  disease  program  has  resulted  in  scientific  breakthroughs 
in  treating  conditions  in  utero.    It  is  now  possible,  through  various 
medical  screening  procedures,  to  diagnose  many  conditions  that  may  afflict 
an  unborn  child  and  either  treat  the  child  while  still  in  the  womb  or  have 
the  specialists  and  equipment  necessary  to  treat  the  child  at  hand  upon  delivery 

Testimony  was  also  presented  on  the  concept  of  block  grants  versus 
categorical  programs  and  the  effect  on  these  programs  of  the  Administration's 
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(section  1107)  and  a  requirement  to  establish  an  advisory  committee 
to  make  recommendations  to  the  Secretary  in  making  grants  or  entering 
into  contracts  for  carrying  out  the  activities  authorized  under  the 
law  (section  1104).  The  authority  is  scheduled  to  expire  at  the  end 
of  the  current  fiscal  year  (1981). 
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Public  law  95-613  also  required  family  planning  clinics  to  provide  infer- 
tility services.    The  House  report  on  P.L.  95-613  indicated  that  authorization 
increases  were  to  be  used  to  address  the  need  for  infertility  research  and  serv 
ices  in  addition  to  the  previously  mentioned  need  for  adolescent  services.  8/ 

2.    Genetic  Diseases 

The  National  Sickle  Cell  Anemia  Control  Act  (P.L.  92-294,  en- 
acted on  May  16,  1972)  authorized  screening,  counseling,  information, 
and  education  activities  related  to  this  particular  genetic  disease  for 
fiscal  years  1973,  1974  and  1975  under  a  newly  created  TITLE  XI  of  the 
PUBLIC  HEALTH  SERVICE  ACT  (PHSA).     The  National  Cooley's  Anemia  Control 
Act  (P.L,  92-414,  enacted  on  August  29,  1972)  amended  PHSA  TITLE  XI  by 
adding  "PARI  B  —  COOLEY'S  ANEMIA  PROGRAMS"  thereby  expanding  the  general 
authority  under  this  title.  This  authority  was  further  expanded  with  the 
enactment  of  The  National  Sickle  Cell  Anemia,  Cooley's  Anemia,  Tay-Sachs 
and  Genetic  Diseases  Act  (TITLE  IV  of  The  Health  Research  and  Health 
Services  Amendments  of  1976,  P.L.  94-278,  enacted  on  April  22,  1976), 
which  not  only  incorporated  such  diseases  as  cystic  fibrosis,  dysauto- 
nomia,  hemophilia,  retinitis  pigmentosa,  Huntington's  chorea,  and  mus- 
cular dystrophy  under  the  existing  program  authority,  but  also  extended 
such  authority  for  fiscal  years  1976,  1977  and  1978  under  the  amended 
PHSA  TITLE  XI.     The  authority  was  extended  for  fiscal  years  1979,  1980 
and  1981  under  TITLE  II  of  the  Health  Services  and  Centers  Amendments 
of  1978  (P.L.  95-626,  enacted  on  November  10,  1978),  which  further 
amended  PHSA  TITLE  XI  to  include  a  provision  on  applied  technology 


8/  Health  Services  Amendments,  p.  31. 
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95-613  also  significantly  increased  the  program's  authorization  levels.  The  Act 
authorized  $200  million,  $230  million  and  $264  million  for  family  planning  serv- 
ices (Sec. 1001)  for  FY  1979,  FY  1980,  and  FY  1981  respectively. 

Committee  reports  indicated  Congress1  intention  that  additional  increases  in 
authorizations  for  family  planning  services  be  translated  into  programs  to  serve 
sexually  active  young  adults  and  to  continue  to  attempt  to  reach  the  3.5  million 
low-income  women  who  do  not  have  voluntary  access  to  such  services.    According  to 

DREW,  approximately  1  million  women  under  20  years  of  age  (10  percent  of  all  teen- 
age women)  became  pregnant  annually,  and  almost  600,000  gave  birth.    Of  that  number, 
200,000  were  under  17  and  13,000  were  under  15  years  of  age.    Such  pregnancies 
were  often  unwanted,  and  were  likely  to  have  adverse  health,  social,  and  economic 
consequences  for  the  individuals  involved.    More  than  4  million  teenage  females 
(15-19)  had  engaged  in  sexual  intercourse,  but  only  half  of  them  used  contra- 
ceptives.   In  addition,  there  were  7  million  adolescent  males  who  were  sexually 
active.  6/ 

In  its  report  on  P.L.  95-613,  the  Senate  Committee  on  Human  Resources  noted 
that  there  must  be  strict  adherence  to  the  statute's  mandate  that  all  family 
planning  services  be  provided  only  on  a  voluntary  basis  and  with  full  and  In- 
formed consent  in  efforts  to  expand  the  accessibility  of  family  planning  serv- 
ices to  underserved  groups.    The  report  also  reiterated  past  Committee  concern 
that  in  the  process  of  contraceptive  counseling,  unmarried  teenagers,  where 
feasible,  should  be  encouraged  to  involve  their  families  in  their  decision  about 
use  Of  contraceptives.  7/ 

6/  U.S.  Congress.      House.     Interstate  and  Foreign  Commerce  Committee. 
Health  Services  Amendments  of  1978.    Report  to  accompany  H.R.  12370.  House 
Rept.  no.  95-1191,  95th  Cong.,  2d  Sess.    Washington,  U.S.  Govt.  Print.  Off., 
1978.    p.  31.     (Hereafter  cited  as  Health  Services  Amendments) 

]_/  U.S.  Congress.      Senate.    Human  Resources  Committee.      Voluntary  Family 
Planning,    Services,  Population  Research,  and  Sudden  Infant  Death  Syndrome 
Amendments  of  1978.    Report  to  accompany  S.  2522.     Senate  Rept.  no.  95-822, 
95th  Cong.,  2d  Sess.    Washington,  U.S.  Govt.  Print.  Off.,  1978.    p.  37. 
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Title  X  was  extended  through  FY  1974  by  P.L.  93-45 ,  through  FY  1977  by  P.L. 
94-63,  and  through  FY  1978  by  P.L.  95-83.    Although  the  three  Acts  did  not  signi- 
ficantly amend  title  X,  they  did  substantially  increase  program  authorization 
levels.    In  addition,  P.L.  94-63  modified  the  research  grant  and  contract  authority 
contained  in  title  X  to  assure  that   these     funds  would  be  used  for  all  aspects 
of  family  planning  research — including  research  in  the  biomedical,  contraceptive 
development,  behavioral,  as  well  as  program  implementation  fields  related  to 
family  planning  and  population  growth.    Other  amendments  to  title  X  included  a 
requirement  that  family  planning  clinics  provide  natural  family  planning  methods, 

and  new  provisions  requiring  an  annual  report  from  the  Secretary  of  DHEW  setting 
forth  a  five-year  plan  regarding  aspects  of  the  family  planning  program. 

The  Senate  Labor  and  Human  Resources  Committee  indicated  that  the  increase 
in  the  1978  title  X  authorizations  would  permit  expansion  of  family  planning  serv- 
ices to  reach  additional  women  in  need  of  such  services.    The  Committee  report 
estimated  that  there  were  almost  6  million  low-income  individuals  wishing  family 
planning  services  but  unable  to  obtain  them  because  of  economic  reasons  sometimes 
compounded  by  their  inaccessibility  of  services.    The  report  added  that  another 
3.5  million  individuals  existed  with  an  income  slightly  over  the  defined  poverty 
level  for  whom  the  cost  of  family  planning  services  acted  as  a  deterrent  to  the 
utilization  of  such  services.     In  addition,  the  report  reflected  the  Committee's 
concern  that  teenage  pregnancy  had  become  a  significant  health  and  social  concern 
with  1  million  teenagers  between  the  ages  of  15  and  19  and  30,000  teens  younger 
that  15  becoming  pregnant  each  year.  5/ 

In  response  to  continued  concern  in  the  95th  Congress  over  increasing  rates 
of  teenage  pregnancy,  P.L.  95-613  amended  the  title  X  authority  through  FY  1981 
to  require  that  family  planning  clinics  provide  services  for  adolescents.  P.L. 


5/  U.S.  Congress.  Senate.  Human  Resources  Committee.  Health  Assistance 
Program  Extension  Act  of  1977.  Report  to  accompany  H.R.  4975.  Senate  Rept.  no. 
95-102.,  95th  Cong.,  1st  Sess.    Washington,  U.S.  Govt.  Print.  Off.,  1977.    p.  16. 
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SUMMARY  OF  LEGISLATION 


Chapter  4  consolidates  the  funding  for 
5  Federal  categorical  grant  programs  into  a  single  block  grant 
administered  by  the  States.     Briefly  the  legislation  would  do 
the  following: 

(1)  Expand  the  capability  of  States  to  carry  out 
drug  and  alcohol  abuse  prevention  and  treatment 
services  and  to  allocate  resources  to  areas  and 
population  of  greatest  need. 

(2)  Minimize  State  reporting  requirements 

(3)  Assure  a  minimum  level  of  support  within  each 
State  for  discreet        alcohol  and  drug  abuse 
programs . 

(4)  Provide  for  a  4  year  authorization  of  appropriations 
at  the  following  levels: 

Fiscal  Year  1982  $245,000,000 
Fiscal  Year  1983  $265,000,000 
Fiscal  Year  1984  $286,000,000 
Fiscal  Year  1985  $309,000,000 

(5)  Assure  State  accountability  for  the  expenditure 
of  Federal  dollars. 

(6)  Extend  for  two  fiscal  years  the  authorization  of 
appropriations  for  Federal  drug  and  alcohol  abuse 
research  activities  conducted  by  the  National  Institute 
on  Alcohol  Abuse  and  Alcoholism   (NIAAA)   and  the  National 
Institute  on  Drug  Abuse    (NIDA) . 
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Authorize  the  funding  of  a  National  Alcohol  Research 
Center  to  study  the  effects  of  alcohol  on  the  elderly. 
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Cost  Estimate 

Chapter  4  authorizes  appropriations  in  accordance 
with  the  following  table. 
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LEGISLATIVE  BACKGROUND 

National  Institute  On  Drug  Abuse 

On  March  21,  1972,  the  Congress  enacted  the  Drug  Abuse  Office 
and  Treatment  Act  of  1972  (Public  Law  92-255).  The  purpose  of  the 
1972  act  was  to  "focus  the  comprehensive  resources  of  the  Federal 
Government  and  bring  them  to  bear  on  drug  abuse  with  the  immedi- 
ate objective  of  significantly  reducing  the  incidence  of  drug  abuse  in 

the  United  States  within  the  shortest  possible  period  of  time,  and  to 
develop  a  comprehensive,  coordinated  long-term  Federal  strategv  to 
combat  drug:  abuse".  In  1972.  drug  abuse  was  widely  perceived  a  =  hav- 
ing reached  epidemic  proportions,  afflicting  between  200.000  to  300.000 
individuals.  As  an  example,  a  message  from  the  President  to  the  Con- 
gress indicated  that  in  New  York  Citv  narcotic  deaths  rose  from  200 
in  1969  to  over  1.000  in  1970.  Federally  funded  community  treatment 
facilities  had  the  capability  of  providing  services  for  only  IG.000 
addicts. 

As  a  response  to  the  drug  abuse  problem,  the  1972  act  established 
several  programs.  First,  it  established  the  Special  Action  Office  for 
Drug  Abuse  Prevention  (SAODAP)  in  the  Executive  Office  of  the 
President.  It  required  the  Director  of  SAODAP  to  provide  overall 
planning  and  policy  and  to  establish  objectives  and  priorities  for  all 
Federal  dmg  abuse  prevention  functions.  Second,  it  provided  for  the 
establishment  of  the  National  Advisory  Council  for  Drug  Abuse  Pre- 
vention to  advise  the  SAODAP  Director.  Third,  it  required  the  Presi- 
dent to  establish  a  Strategy  Council  composed  of  the  SAODAP  Direc- 
tor, the  Attorney  General,  the  Secretaries  of  HEW.  State  and  Defense, 
the  Administrator  of  the  Veterans  Administration,  and  other  of- 
ficials to  prepare  a  comprehensive  Federal  drug  abuse  stratecry. 
Finally,  it  provided  authority  for  an  expanded  drusr  abuse  prevention 
and  treatment  program  within  the  Department  of  Health.  Education, 
and  "Welfare  and  established  the  National  Institute  on  Drug  Abuse 
within  the  National  Institute  on  Mental  Health.  It  provided  for  for- 
mula grants  to  States  for  drug  abuse  treatment  and  prevention  pro- 
grams. It  also  contained  numerous  authorities  and  directives  relating 
to  other  dnur  abuse  functions  and  programs  within  NIDA  and  other 
agencies  within  the  Department  of  HEW.  , 

On  March  19. 1976.  the  Consrress  amended  the  1972  act  under  Public 
Law  94-237.  The  purpose  of  the  1976  amendments  was  to  continue  the 
focus  of  governmental  resources  on  the  problem  of  drug  abuse  rec- 
ognizing that  drug  abuse  problems  could  not  be  solved  as  rapidlv  as 
envisioned  by  the  1972  act.  Toward  this  end  the  1976  amendments 
made  several  changes  in  the  drug  abuse  procTam.  It  terminated 
SAODAP  and  established  the  Office  of  Drug  Abuse  Policy  (ODAP) 
within  the  Executive  Office  of  the  President  and  transferred 
SAODAP's  drug  abuse  programmatic  responsibilities  to  the  National 
Institute  on  Drug  Abuse  within  the  Department  of  Health.  Educa- 
tion, and  "Welfare.  ODAP  became  the  successor  to  SAODAPrs  re- 
defined drug  abuse  policy  and  coordination  functions.  In  addition,  the 
authority  and  role  of  the  Secretary  of  HEW  and  the  Director  of 
NIDA  respecting  drug  abuse  functions  were  clarified  and  the  au- 
thorizations of  appropriations  for  State  drug  abuse  formula  grants 
and  drug  abuse  project  grants  and  contracts  were  extended  for  three 
fiscal  years  through  fiscal  year  1978. 
11  During  the  spring  of  1977,  President  Carter  appointed  a  Director, 
«  Deputy  Director  and  other  staff  members  for  the  Office  of  Drug 
Abuse  Policy  in  the  Executive  Office,  thus  implementing  the  1976 
amendments.  Then  on  July  15, 1977.  the  President  submitted  reorgani- 
zation plan  No.  1  to  the  Congress  which  included  a  proposal  to  termi- 
nate ODAP.  Many  Members  of  Congress  expressed  concern  over  the 
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termination  of  ODAP  because  of  their  belief  in  the  need  for  a  high- 
level  policy  and  coordinating  office  which  could  effectively  coordinate 
the  diverse  and  often  conflicting  strategies  and  activities  of  over  20 
Federal  agencies  in  several  cabinet-level  departments  with  significant 
drug  abuse  responsibilities.  This  concern  was  expressed  in  hearings  in 
various  committees  in  both  the  House  and  Senate. 

During  the  fall  of  1977,  James  T.  Mclntyre,  then  Acting  Director  of 
OMB,  wrote  to  Members  of  Congress  proposing  a  "compromise*'  sys- 
tem for  drug  abuse  policy  and  coordination  in  the  White  House.  He 
assured  Members  of  Congress  that  Dr.  Peter  Bourne,  the  former 
ODAP  Director  and  the  Special  Adviser  to  the  President  for  Health 
Issues,  would  remain  available  to  testify  to  congressional  committees 
on  drug  abuse  issues.  He  proposed  that  several  staff  members  assigned 
exclusively  to  drug  abuse  issues  be  added  to  the  Domestic  Council. 
Finally  he  proposed  that  a  third  group  of  staff  members  of  the  Presi- 
dent's Reorganization  Project  and  OMB  be  assigned  to  assume 
ODAPs  previous  drug  abuse  program  study  and  reorganization  pro- 
posal responsibilities.  Many  Members  of  Congress,  although  concerned 
about  the  termination  of  ODAP,  were  also  concerned  about  the  need 
for  reorganization  in  the  Executive  Office.  This  is  evidenced  by  the 
many  statements  on  the  House  floor  by  those  who  supported  the  Re- 
organization Plan.  The  Reorganization  Plan  took  effect  and  in  April, 
1978,  the  termination  of  ODAP  was  implemented.  Its  staff  members 
were  assigned  to  various  offices  in  the  Executive  Office  and  in  other 
departments  and  agencies  of  the  Federal  Government 

On  September  18,  1978,  Public  Law  95-461  amended  the  1972  Act. 
The  purpose  of  the  1978  amendments  was  to  extend  the  drug  abuse 
prevention  and  treatment  programs  through  fiscal  year  1979,  to  allow 
the  committee  the  opportunity  to  consider  the  impact  of  Reorganiza- 
tion Plan  No.  1  in  eliminating  the  Office  of  Drug  Abuse  Policv. 

The  1978  amendments  also  broadened  the  representation  on  State 
advisory  councils  to  include  political  subdivisions  and  special  popula- 
tion groups  uniquely  affected  by  drug  abuse.  In  addition,  modifications 
were  enacted  to  the  reporting  requirements  of  the  Secretary  regarding 
submission  of  annual  reports  assessing  the  health  consequences  and  the 
^extent  of  drug  abuse  in  the  United  States. 


On  January  2,   1980,  Public  Law  96-181  amended  and  retitled 
the  1972  Act  as  the  Drug  Abuse  Prevention,  Treatment  and 
Rehabilitation  Act.     The  1980  amendments  extended  the  formula 
and  project  grant  authorities  of  the  NIDA  for  two  fiscal  years. 
The  amendments  designated  the  elderly  as  a  population  to 
receive  special  consideration  in  the  award  of  drug  abuse 
services,  and  required  that  no  less  than  7%  of  project  grants 
in  Fiscal  Year  1980  and  10%  of  project  grants  in  Fiscal  Year 
1981  be  obligated  for  primary  prevention/intervention 
programs . 
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National  Institute  ox  Alcohol  Abcse  and  Alcoholism 

liy  10(17  alcoholism  was  recognized  as  a  disease  by  the  World  Health 
Organization,  the  American  Medical  Association,  the  American  Hos- 
pital Association,  and  the  American  Psychiatric  Association.  Two 
United  States  courts  of  appeals,  in  Easter  v.  District  of  Columbia.  361 
F.  2d  an  ( (D.C.  Cir.  ]06R)  and  Driver  v.  Hjnnanf,  356  F.  2d  TGI  (4th 
Cir.  19(16).  hail  hold  that  since  alcoholism  is  an  illness  or  a  disease,  a 
homeless  alcoholic  could  not  be  punished  for  his  public  intoxication. 

In  Poire?!  v.  Texas.  302  U.S.  514  (IOCS),  the  Supreme  Court  affirmed 
that  alcoholism  is  a  disease  but  upheld  Powell's  conviction  because  the 
n'cord  did  not  show  that  he  was  unable  to  avoid  being:  intoxicated  in 
public.  The  Court  deplored  the  inadequacy  of  the  governmental  re- 
sponse to  the  national  problem  of  alcoholism  and  the  serious  shortage 
of  facilities  for  the  treatment  of  indigent  alcoholics. 

The  alarmingly  high  incidence  of  the  disease  had  also  begun  to  be 
recognized  during  the  late  1960's.  The  Cooperative  Commission  on  the 
Study  of  Alcoholism  completed  a  five  year  study  in  1967  and  in  its 
Report  to  the  Nation  on  Alcohol  Problems  stated  that  problem  drink- 
ing was  found  in  from  10  percent  to  25  percent  of  the  families  of  wel- 
fare recipients  and  that  more  than  20  percent  of  the  males  admitted 
to  state  mental  hospitals  and  discharged  from  the  psyhciatric  wards 
of  general  hospitals  were  diagnosed  as  alcoholics.  The  Commission 
called  the  handling  of  public  drunkenness  by  criminal  justice  systems 
"inhuman  as  well  as  ineffective"  and  ''an  immense  economic  drain — in 
terms  of  men.  time,  and  spacev — on  the  police,  the  courts,  and  the  jail 
systems. 

In  1968.  reports  prepared  for  the  Department  of  Health.  Educa- 
tion, and  Welfare  and  the  Department  of  Transportation  stated  that 
over  30  percent  of  the  Nation's  traffic  fatalities  were  related  to  alcohol. 
One  of  these  reports  concluded  : 

*  *  *  the  problem  requires  a  massive  Federal  program  concentrat- 
ing on  the  disease  of  alcoholism. 

Recognizing  the  major  public  health  problems  associated  with  alco- 
holism that  alcohol  abuse,  the  Conjrress  enacted  the  Alcoholic  Rehabili- 
tation Act  of  1968  (Public  Law  90-574)  which  provided  special  grants 
for  construction  and  staffing  support  within  the  community  mental 
health  centers  program  to  provide  an  incentive  for  localities  to  initi.iic 
and  develop  new  services  for  alcoholics  and  alcohol  abusers.  This  Act 
was  recognized  as  only  a  first  step  and  was  subsequently  expanded  by 
the  Community  Mental  Health  Centers  Amendments  of  1970  (Public 
Law  91-211)  which  provided  special  project  grants  for  alcoholism 
prevention  and  treatment  programs  within  mental  health  centers. 

The  Comprehensive  Alcohol  Abuse  and  Alcoholism  Prevention. 
Treatment,  and  Rehabilitation  Act  of  1970  (Public  Law  91-616)  added 
substantial  new  authority  for  the  prevention,  treatment  and  rehabili- 
tation of  alcohol  abusers  and  alcoholics.  It  established  the  National 
Institute  on  Alcohol  Abuse  and  Alcoholism  within  the  Department  of 
Health.  Education,  and  Welfare,  thus  affirming  the  Congress'  inten- 
tion that  alcoholism  is  a  health  problem  and  not  a  criminal  offense. 
It  authorized  formula  grants  to  the  States  to  carry  out  alcoholism 
programs  and  special  project  grants  and  contracts  for  treatment  and 
prevention  programs  under  the  Community  Mental  Health  Centers 
Act.  It  prohibited  discrimination  in  admission  polices  of  hosptals 
which  received  Federal  alcoholism  treatment  monies  against  indi- 
viduals in  medical  need  who  were  alcoholics  or  alcohol  abusers,  and  it 
provided  for  confidentialitv  of  patient  records  at  the  discretion  of  the 
Secretary  of  HEW. 

_  The  1974  amendments  to  the  1970  act  (Public  Law  93-282)  con- 
tinued the  formula  grant  authority  with  minor  revisions:  provided 
new  authority  for  special  grants  to  assist  States  in  the  implementation 
of  the  basic  provisions  of  the  uniform  Alcoholism  and  Intoxication 
Treatment  Act.  which  provides  for  the  decriminalization  of  alcohol- 
ism ;  provided  project  grant  and  contract  authority  for  treatment  and 
prevention  programs  separate  from  the  community  mental  health 
centers  program;  expanded  the  nondiscrimination  requirement  to  all 
hospitals  which  receive  Federal  funds  for  any  purpose;  and  required 
the  confidentiality  of  patient  records  with  certain  exceptions. 
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On  June  29,  1976,  the  Congress  amended  the  1970  act  under  Public 
Law  94-371  to  extend  for  3  vears  the  authorization  of  appropriation* 
for  alcohol  abuse  programs  administered  by  XIAAA.  The  act  a\>o 
authorized  the  designation  of  National  Alcohol  Research  Centers  to 
conduct  interdisciplinary  research  on  alcoholism  and  other  alcohol 
problems.  The  centers  were  eligible  to  receive  annual  grants  of  up  to 
SI  million  per  year  for  such  purposes.  $G  million  was  authorized  for 
each  of  fiscal  years  1977,  1978,  and  1979  for  grants  to  such  center?. 

In  addition,*the  act  amended  provisions  with  respect  to  State  plans 
to  include  a  requirement  that  each  State  survey  and  identify  the  need 
for  prevention  and  treatment  of  alcoholism  and  alcohol  abuse  by 
women  and  by  individuals  under  the  age  of  eighteen  and  provide 
n«urances  that  the  State  program  would  be  designed  to  meet  such 
needs  It  also  required  that  the  Secretary  give  special  consideration 
to  applications  for  project  grants  and  contracts  which  would  estab- 
lish alcohol  abuse  and  alcoholism  prevention  and  treatment  programs 
for  women  and  individuals  under  the  age  of  1^ 


On  January  2,   1980,  Public  Law  96-180,  amended  the 
1970  Act  to  extend  the  authorization  of  appropriations  for 
NIAAA  State  formula  and  project  grant  allocations  for  two 
fiscal  years.     The  1980  amendments  amended  the  project  grant 
authority  to  place  new  emphasis  on  prevention  by  requiring 
the  8%  of  Fiscal  Year  1980  appropriations  and  10%  of  Fiscal 
Year  1981  appropriations  be  obligated  for  these  activities. 
In  adidtion,   the  amendment  designates  "the  elderly"  as  a 
population  to  receive  special  consideration  in  the  award 
of  funding  and  established  the  National  Commission  on  Alco- 
holism and  Other  Alcohol-Related  Problems. 
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LEGISLATIVE  PROPOSAL 
OVERVIEW 

The  legislation  would  consolidate  five  categorical 
grant  programs  that  currently  provide  funds  for  the 
treatment  and  prevention  of  drug  abuse  and  of  alcoholism 
and  alcohol  abuse.     These  programs  are: 

0  Part  A  [Grants  to  States]   of  the  Comprehensive  Alcohol 
Abuse  and  Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970. 

0  §310   [Special  Grant*  for  Implementation  of  the  Uniform 
Alcoholism  and  Intoxication      Treatment  Act]   of  the 
Comprehensive  Alcohol  Abuse  and  Alcoholism  Prevention, 
Treatment  and  Rehabilitation  Act  of  1970. 

0  §311   [Grants  and  Contracts  for  the  Prevention  and 
Treatment  of  Alcohol  Abuse  and  Alcoholism]  of  the 
Comprehensive  Alcohol  Abuse  and  Alcoholism  Prevention, 
Treatment  and  Rehabilitation  Act  of  1970. 

°  §409   [Formula  Grants]   of  the  Drug  Abuse  Prevention, 
Treatment  and  Rehabilitation  Act. 

0  §410   [Special  Project  Grants  and  Contracts]   of  the 
Drug  Abuse  Prevention,  Treatment  and  Rehabilitation 
Act. 

The  two  drug  abuse  grant  programs  are  administered  by 
the  National  Institute  on  Drug  Abuse.     They  provide  funding 
for  treatment  and  prevention  services,  training  for  the 
delivery  of  such  services,  and  technical  assistance.  Project 
grants  are  awarded  to  public  and  nonprofit  private  organizations 
and  formula  grants  are  distributed  among  the  States  according 
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to  a  formula  based  on  population,  per-capita  income,  need 
and  State  effort. 

The  alcoholism  programs  are  administered  by  the  National 
Institute  on  Alcohol  Abuse  and  Alcoholism.  Except  for  grants 
awarded  to  States  for  implementation  of  the  Uniform  Alcoholism 
and  Intoxif ication  Treatment  Act,  project  grants  go  to  public 
or  nonprofit  private  entities,  and  formula  grants  are  awarded 
to  the  States  on  the  basis  of  population,  per-capita  income, 
and  need. 

These  programs,  each  created  because  of  a  demonstrated 
need  and  the  strong  sense  that  a  national  initiative  was 
required,  have  proven  their  worth.     Many  blighted  lives  have 
been  reclaimed  and  many  tragedies  averted 

through  the  services  made  possible.     The  committee  believes 
it  essential  to  maintain  the  Federal  support  that  is  vital  to 
the  continued  provision  of  such  services.     At  the  same  time, 
the  committee  recognizes  the  logic  and  potential  benefits  of 
consolidating  the  programs  into  a  single  program  of  block 
grants  to  the  States. 

The  Advisory  Committee  on  Intergovernmental  Relations 
has  commended  the  use  of  block  grants  in  providing  Federal 
assistance  to  State  and  local  governments  for  "functionally 
related  categorical  programs  that  have  been  in  existance  for 
some  time."     The  alcoholism  and  drug  programs  meet  this 
description. 

The  National  Commission  on  Marihuana  and  Drug  Abuse,  in  its 
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1973  report  to  the  President  and  Congress,  called  alcohol 
the  most  widely  used  mood-altering  drug  in  America.  Alcohol 
is  this  nation's  number  1  drug  of  abuse.     Although  there 
are  differences  in  the  two  problems  of  alcohol  abuse  and  the 
nontherapeutic  use  of  other  drugs,  the  distinctions  are 
substantially  outweighed  by  the  similarities.  Essentially, 
the  aim  of  each  program  is  to  curb  the  abuse  of  dangerous 
substances  and  to  rehabilitate  those  who  developed  a 
dependence  on  such  substances,     Both  in  treatment  and  prevention 
techniques,  there  is  much  common  ground.     Moreover,   in  many 
States  the  same  agency  now  administers  both  the  alcoholism 
and  the  drug  abuse  formula  grant  programs,  providing  an 
in-place  adminstrative  structure  for  the  consolidation  of 
efforts . 

Nevertheless,  the  committee  is  sensitive  to  concerns 
that  a  consolidation  of  these  programs  could  in  some  States 
result  in  the  neglect  of  one  of  the  two  areas.     To  insure 
against  this  possibility,  the  committee  bill  specifies  that 
of  the  total  grant  received  by  each  State,   35  percent  must 
be  used  for  alcohol  abuse  services  and  35  percent  for  drug 
abuse  services.     While  guaranteeing  that  both  problems  will 
continue  to  be  addressed,  with  basic  services  provided,  this 
approach  will  nevertheless  allow  State  discretion  in  allocating 
a  substantial  amount  of  the  total  grant.     Thus,  the  committee 
proposal  will  provide  for  a  flexibility  of  effort  lacking  in 
the  existing  system  but  at  the  same  time  will  preserve  the 
basic  integrity  of  the  programs. 
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SECTION  BY  SECTION  ANALYSIS 
CHAPTER  4  ALCOHOL  AND  DRUG  ABUSE 
SUBCHAPTER  A 
Alcohol  and  Drug  Abuse  Block  Grants 


Section  6231  amends  the  Public  Health  Service  Act  by 
adding  at  the  end  a  new  title:  "Title  XIX  —  Alcohol  and 
Drug  Abuse  Block  Grants." 

§1901  authorizes  appropriations  for  the  purpose 
of  making  payments  to  states  in  accordance  with  section  1902. 
The  section  authorizes  $245,000,000  for  Fiscal  Year  1982; 
$265,000,000  for  Fiscal  Year  1983;  $286,000,000  for  Fiscal 
year  1984  and  $309,000,000  for  Eiscal  year  1985.     The  amount 
authorized  for  fiscal  year  1982  reflects  a  $69  million  reduction 
below  the  level  of  combined  fiscal  year  1981  appropriations 
for  the  categorical  programs  consolidated  by  this  legislation. 

§1902  establishes  a  formula  bv  which  funds  ap- 
propriated under  section  1901  are  to  be  alloted  to  the  States. 

Subsection   (a)  provides  that  funds  appropriated  in 
Fiscal  Year  1982  shall  be  alloted  to  States,  which  fulfill  the 
requirements  of  section  1905   (Description  of  Activities) ,  on 
the  basis  of  a  ratio    of  the  funds  received  by  the  State  or 
entities  within  the  State  in  Fiscal  Year  1980  from  the  con- 
solidated programs.     The  Committee  believes  the  initial  use 
of  an  allocation  formula  based  upon  a  State's  historical  use 
of  federal  funding  is  an  appropriate  method  for  minimizing 
program  disruptions  in  the  first  fiscal  year  of  the  block 
grant.     In  calculating  a  State's  allotment  under  this  sub- 
section, the  Committee  intends  that  contracts  which  may  have 
been  awarded  to  a  State  or  entities  within  a  State  during 
FY  1980,  not  be  included  in  computing  a  State's  ratio  of 
FY  1980  appropriations.     The  Committee  believes  the  total 
of  contract  awards  received  by  a  State  or  entities  within 
a  State  is  not  an  accurate  measure  of  need  for  drug  or 
alcohol  abuse  treatment  and  prevention  services. 
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Subsection   (b)  modifies  the  method  by  which  block  grant 
funds  are  allocated  to  States  in  fiscal  years  beginning 
after  1982.     The  subsection  provides  that  of  funds 
appropriated  under  §1901  in  excess  of  appropriations  made  in 
fiscal  year  1982,  the  balance  of  such  appropriations  shall 
be  allocated  to  States  on  the  basis  of  their  respective 
populations.  Should  appropriations  fall  below  the  level  of 
that  made  in  Fiscal  Year  1982,  the  formula  provided  in 
subsection   (a)  will  control  how  State  allotments  are  determined. 
The  Committee  believes  population  is  a  reliable  indicator  of 
a  State's  need  for  services  relative  to  other  states.  The 
use  of  this  indicator  is  necessary  to  correct  historical 
inadequacies  in  the  allocation  of  alcohol  and  drug  abuse 
project  grant  funds  among  States. 

Subsection   (c) (1)  provides  that  in  the  event  a  State 
does  not  apply  or  is  unable  to  qualify  for  an  allotment 
pursuant  to  §1905,  the  Secretary  may  allot  the  funds  such 
State    would  have  received  to  each  of  the  remaining  States 
consistent  with  the  requirements  of  subsection   (a)   and  (b) 
of  this  section.       Paragraph   (2)   authorizes  the  Secretary 
to  allot  funds  reduced  from  a  State's  allotment-  pursuant 
to  §1906 (b)(2)    [Reports  and  Audits]. 


Payments  to  States 

§1903 (a)   requires  the  Secretary  to  make  payments  to 
States  in  accordance  with  §203  of  the  Intergovernmental 
Cooperation    Act  of  1968.  Amounts  paid  to  a  State  in  a  fiscal 
year  and  which  remain  unobligated  at  the  end  of  such  year, 
shall  remain  available  to  the  State  for  the  next  fiscal  year. 

Subsection   (b)   authorizes  the  Secretary  to  reduce  from  payments 
made  under  subsection   (a),  the  costs  of  providing  supplies, 
equipment  and  the  detail  of  employees  requested  by  the  State. 


Use  of  Allotments 

§1904  specifies  the  terms  and  conditions  for  use  of 
allotments  by  States. 

Subsection   (a)   authorizes  States  to  use  funds  paid 
under  §1903  for  the  planning,  establishment,  maintaining, 
coordinating  and  evaluating  of  projects  for  the  prevention 
and  treatment  of  drug  and  alcohol  abuse,  a  state  may  not 
use  funds  paid  under  §1903  for  any  purpose  not  specifically 
authorized  by  this  subsection. 

Subsection   (b)  prohibits  States  from  using  alcohol 
and  drug  abuse  block  grant  funds  for  the  following  purposes. 

°     to  provide  inpatient  hospital  services; 

°     to  make  cash  payments  to  intended  recipients  of 
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health  services; 

0     to  purchase  or  improve  land,  purchase,  construct, 
or  permanently  improve   (other  than  minor  remodeling) 
any  building  or  other  facility,  or  purchase  major 
medical  equipment,  or  to  fund  depreciation  respecting 
such  a  purchase  or  improvement  or  interest  expenses 
respecting  the  purchase  of  such  equipment; 

0  to  satify  any  requirement  for  the  expenditure  of 
non-Federal  funds  as  a  condition  for  the  receipt 
of  Federal  funds;  or, 

°     to  provide  financial  assistance  to  any  entity  other 
than  a  public  or  nonprofit  private  entity. 

Subsection   (c)   specifies  three  restrictions  on  the  use  of 
funds  received  by  States  under  §1903. 

(1)  Not  more  than  10%  or  $50,000,  whichever  is  less,  may 
be  used  for  administrative  expenses. 

(2)  Not  less  than  25%  shall     be  used  for  prevention 
programs  and  activities. 

(3)  At  least  35%  shall  be  obligated  for  alcohol  abuse 
programs  and  at  least  35%  for  drug  abuse  programs. 

The  block  grant  mechanism  provides  States  with  wide 
discretion  in  the  use  of  Federal  funds.  The  Committee 
believes  that  the  principal  use  of  Federal  alcohol 

and  drug  abuse  block  grant  monies  should  be  for  provision  of 
services.     A  ceiling  on  administrative  costs  will  assure  that 
Federal  funds  will  not  be  used  to  subsidize  State  administrative 
structures . 

With  respect  to  prevention,  the  Committee  is  increasingly 
concerned  about  the  lack  of  a  broad  and  sustained  effort  at 
the  Federal  and  State  level  to  promote r develop  and  maintain 
programs  and  activities  to  discourage  the  abuse  of  alcohol 
and  drugs.     It  is  the  Committee's  view  that  a  statewide  program 
of  alcohol  and  drug  abuse  services  cannot  be  effectively 
conducted  without  a  comprehensive  and  highly  visible  prevention 
component.     The  Committee  recognizes  that  States  will  be  under 
pressure  to  discontinue  current  prevention  activities  in  order 
to  restore  losses  experienced  by  treatment  programs  due  to 
reductions  in  federal  funding.     Nevertheless,  the  Committee 
believes  it  is  in  the  interest  of  a  strong  public  health  policy 
that  States  be  held  responsible  for  the  development  and 
maintenance  of  statewide  prevention  activities  as  a  requirement 
for  receipt  of  Federal  funds.     If   States  are  to  be  granted 
a  larger  role  in  the  management  of  Federal  alcohol  and  drug 
abuse  funds  through  the  block  grant  mechanism,   they  must 
also  assume  increased  responsibility  for  developing  health 
promotion  activities  to  discourage  the  abuse  of  alcohol  and 
other  drugs.     The  Committee  believes  prevention  programs  and 
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and  activities  are  the  best  hope  for  one  day  reducing  the 
enormous  social  and  financial  costs  associated  with  the 
abuse  of  alcohol  and  other  drugs. 

In  obligating     funds  under  this  title,  the  Committee 
encourages  States  to  give  special  consideration  to  projects 
which  received  Federal  funds  under  the  former  project  grant 
authorities  of  NIDA  and  NIAAA.     The  Committee  is  particularly 
concerned  over  the  status  of  projects  which  received 
funding  under  Section  312  of  the  Comprehensive  Alcohol 
Abuse  and  Alcoholism  Prevention,  Treatment     and  Rehabilitation 
Act  of  1970.     The  Committee  recognizes  that  unlike  NIDA,  NIAAA 
used  its  project  grant  authority  to  support  the  delivery 
of  primary  treatment  services  through  hundreds  of  individual 
community  based  programs.     The  Committeee  urges  States  to 
consider  the  feasibility  of  providing  continuation  costs 
to  these  projects  through  Fiscal  Year  1982  in  order  to  avoid 
an  abrupt        disruption  in  the  treatment  services  they  provide. 


Description  of  Activities 

§1905  (1)  requires  that  as  a  prerequisite  to 

receiving  annual  allotments  under  §1902,  a  State  must  transmit 
to  the  Secretary  a  description  of  the  intended  use  of  the 
payments.     Such  description  should  include  detailed  information 
on  the  specific  programs  or  services  which  will  receive  Federal 
funds  and  the  categories  or  characteristics  of  individuals 
who  will  receive  services. 

Paragraph  (2)  requires  that  a  State  submit  to  the 
Secretary  a  statement  of  assurances  that  represents  to  the 
Secretary  that: 

(A)  the  State  has  conducted  a  current  assessment  of  the 
needs  of  the  population  and  geographic  areas  of  the 
State  for  alcohol  and  drug  abuse  services; 

(B)  that  the  State  will  allocate  Federal  funds  in  a 
manner  which  is  responsive  to  the  needs  of  the 
State's  population  as  determined  in  the  Staters 
current  assessment  of  need;  and, 

(C)  that  Federal  funds  will  increase  rather  than 
supplant  State  or  local  funding. 

This  section  further  requires  that  States  establish  a 
procedure  by  which  public  comment  can  be  solicited  on  the 
preparation  of  a  State's  description  of  activities  and  statement 
of  assurances.     To  the  extent  a  State's  programs  and  activities 
are  substantially  changed  after  the  transmittal  of  a  description 
and  statement  of  assurances  to  the  Secretary,  the  State  is 
required  to  revise  the  documents  to  properly  reflect  the 
actual  use  of  Federal  payments. 

It  intended  that  the  "current  assessment"  of  need  required 
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in  paragraph  (2)  be  conducted  on  no  less  than  an  annual 
basis . 

Reports  and  Audits 

§1906  (a)   requires  that  States  prepare 

and  submit  to  the  Secretary  annual  reports  on  activities 
supported  under  this  title.     The  Secretary  is  authorized 
to  prescribe  the  form  of  such  reports  in  order  to   (1)  enable  an 
evaluation  and  comparison  of  the  performance  of  different 
States,    (2)         assure  an  accurate  accounting  for  the  use 
of  Federal  funds,  and   (3)         assess  the.  progress  of  States 
in  securing  non-Federal  funds  for  the  programs  and  activities 
funded  under  this  title. 

In  view  of  the  Federal  budget  reductions  necessary  to 
promote  economic  recovery,  it  is  clear  that  over  the  four 
year  authorization  of  this  program    States  will  of  necessity 
assume  greater  financial  responsibility       for  funding  primary 
care  programs  for  the  treatment  of  alcohol  and  drug  abuse. 
The  Committee  has  required  States  to  report  annually  on  efforts 
made  to  secure  non-Federal  funding  for  these  activities  as 
an  incentive  -  albeit  subtle  -  to  initiate  steps  to  broaden 
third  party  reimbursement  for  treatment  services  in  non- 
hospital  settings,    to  impose  user  taxes  or  approve  such 
other  measures  as  are  necessary  to  obtain  stable  sources 
of  funding  for  these  vital  health  programs. 

Subsection   (b)   requires  States  to  conduct  an  annual 
audit  of  expenditures  under  this  Title  and  to  transmit  a 
copy  of  such  audit  to  the  Secretary  within  30  days  following 
completion.     In  the  event  a  State  is  determined  to  have 
expended  funds  for  an  activity  or  purpose  not  in  accordance 
with  this  Title,  such  State  shall  repay  such  sums  to  the 
United  States.     In  the  event  repayment  is  not  made,  the 
Secretary  may  offset  such  amounts  against  a  State's  future 
allotment  under  §1902. 

Subsection   (c)  requires  that  a  State  make  copies  of 
its  annual  report  and  audit  available  for  public  inspection 
within  the  State. 

Subsection   (d)  provides  a  reference  to  §202  of  the 
Intergovernmental  Cooperation  Act  of  1968  regarding  State 
accountability  for  Federal  grants. 


Technical  Assistance 


§1907  authorizes  the  Secretary  to  provide 
technical  assistance  to  States. 
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Nondiscrimination 

§1908    (a) (1)   provides  reference  to 
title  VI  of  the  Civil  Rights  Act  of  1964,   the  Age  Discrimination 
Act  of  1975  and  Section  504  of  the  Rehabilitation  Act  of  1973 
regarding  Federal  prohibitions  on  discrimination  against 
individuals  participating  in  programs  receiving  Federal 
funds.     Discrimination  on  the  basis  of  race, 

color,  national  origin,  age  or  physical  or  mental  impairment 
is  illegal  and  States  are  cautioned  to  exercise  great  care 
in  assuring  that  programs  receiving  assistance  under  this 
Title  are  in  full  compliance  with  these  provision  of  law. 

Paragraph   (2)   prohibits  any  program  receiving  assistance 
unaer  tnis  Title  from  discriminating  against  anv 

individual  on  the  basis  of  sex. 

Subsection   (b)    imposes  an  obligation  upon  the  Secretary 
to  monitor  the  compliance  of  States  with  subsection   (a) . 

Subsection   (c)   emphasizes  the  authority  and 
obligation  of  the  Attorney  General  to  seek  civil  action 
against  any  State  believed     to  be  discriminating  against 
individuals  in  violation  of  law  referenced  in    paragraph   (a) (1) 
or  as  specified  in  paragraph   (a) (2) . 


Alcohol  Abuse  Research  and  Research  Grants 

Section  6232    (a) (1)   of  the  legislation  amends  Section  503  of 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism  Prevention, 
Treatment  and  Rehabilitation  Act  to  amend  and  authorize 
for  two  fiscal  years  the  authorization  of  appropriations 
for  research  activities  sponsored  by  the  National  Institute 
on  Alcohol  Abuse  and  Alcoholism  (NIAAA) .     The  section  authorizes 
$25  million  for  Fiscal  Year  1982  and  $27  million  for  Fiscal 
Year  1983.     The  authorization     of  appropriations  for  Fiscal 
Year  1982  is  consistent  with  the  Administration's  budget 
request. 


The  proposal  consolidates  the  funding  authorization 
for  the  National  Alcohol  Research  Center   (NARC)  program 
with  the  principal  statutory  authority  for  alcohol  research. 
A  separate  funding  authority     for       the  NARC  program  is  no 
longer  needed. 

The  section  also  places  a  cap  of  35%  on  the  percentage 
of  alcohol  research  appropriations  that  may  be  allocated 
to  support  of  the  NARC.     Although  the  Committee  continues  to 
support  the  NARC  concept  and  has  authorized  the  support  of 
a  center  in  FY  1982  to  study  the  effects  of  alcohol  on  the 
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elderly,   it  is  concerned  that  growth  in  the  NARC  program 
not  be  permitted  to  significantly  erode  support  for  grants 
to  individual  investigators.     The  cap  on  NARC  appropriations 
is  sufficient  to  permit  award  of  a  new  NARC  grant  in  FY  1982 
as  well  as  provide  for  necessary  inflation  adjustments 
requested  by  the  administration  for  existing  centers. 

Paragraph   (2)   specifies  that  no  funds  appropriated 
under  Section  301  of  the  Public  Health  Service  Act  may 
be  used  for  alcohol  research  activities  authorized  by 
this  section. 

The  Committee  is  deeply  concerned  about  the  relatively 
low  priority  given  by  the  Administration  to  support  of 
alcohol-related  research  when  compared  to  other  Federal  health 
research  activities.     A  recent  report  by  the  National  Academy 
of  Sciences'   Institute  on  Medicine   (IOM)    [Alcoholism  and 
Alcohol  Related  Problems :     Opportunit ities  for  Research;  July  1980] 
urged  a  50%  increase  in  funding  for  alcohol  researcn  in  each  of 
the  next  three  years.     The  report  notes  that  "Support  of  alcohol- 
related  research  is  disproportionately  low  relative  to  the 
estimated  economic  impact  —  about  one-tenth  of  the  amounts 
spent  on  heart  disease  or  respiratory  disease,  and  1/100 
the  amount  spent  on  cancer  research,  relative  to  the  economic 
impact  of  these  disorders. 

The  Committee  urges  the  Secretary,  the  Administrator  of 
the  Alcohol,  Drug  Abuse  and  Mental  Health  Administration  and 
the  Director  of  NIAAA  to  carefully  review  the  relative 
priority  accorded  alcohol  research  and  to  recommend  to  the 
Committee  whether  the  authorization  of  appropriations  for 
these  activities  should  be  increased  above  the  level  provided 
in  this  legislation.     Until  this  review  has  been  completed, 
the  Committee  urges  consideration  be  given  to  broadening  the 
range  of  research  activities  funded  by  NIDA  to  include  alcohol 
projects  outlined  in  the  IOM  report  which  budgetary  restrictions 
preclude  NIAAA  from  undertaking  at  this  time. 

In  view  of  the  dramatic  impact  creation  of  the  Alcohol  and 
Drug  Abuse  block  grant  will  have  on  the  priorities  of  the 
NIAAA,  the  Committee  proposes  only  a  two  year  extension  of 
alcohol  research  activities.     Granting  a  two  year  authorization 
will  allow  the  Commmittee  the  opportunity  to  carefully  assess 
the  effect  creation  of  the  block  grant  and  repeal  of  NIAAA 's 
community  service  programs  will  have  on  long  range  research 
priorities  and  activities. 

Subjection  (b)   amends  Section  504(b)    [National  Alcohol 
Research  Centers]  of  the  Act  to  require  that,  beginning  in 
Fiscal  Year  1982,  the  Secretary  award  a  grant  to  a  new  or 
existing  National  Alcohol  Research  Center  for  the  purpose 
of  conducting  research  on  the  effects  of  alcohol  on  the 
elderly. 

The  Committee  is  disappointed  by  the  inadequacy  of 
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information  available  to  it  on  the  effects  of  aging  on 
drinking  habits  and  the  effects  of  these  habits  on  older 
Americans.     The  elderly  represent  the  fastest  growing 
segment  of  our  population  and  while  much  research  is  now 
properly  focused  on  the  effect  of  alcohol  on  youth,  more 
needs  to  be  known  about  alcohol's  effects  on  the  physical 
and  mental  health  of  older  persons. 

It  has  been  estimated  that  almost  one  out  of  every 
five  persons  suffering  from  alcohol  related  problems  is 
elderly.     Of  the  approximately  22  million  persons  over  the 
age  of  65,  as  many  as  1.6  million  may  be  alcoholics.  The 
incidence  of  alcoholism  and  alcohol  abuse  among  older  Americans 
occurs  partly  because  of  an  older  person's  decreased  tolerance 
to  alcohol,  partly  becasue  of  alcohol's  incompatability  with 
other  drugs,  and  partly  because  of  grief,  depression,  loneliness, 
boredom,  pain  and  other  life  stresses  which  accompany  the  aging 
process.     Given  the  projected  growth  of  our  aged  population 
in  the  next  five  decades,  the  problem  of  older  alcoholics 
and  problem  drinkers  may  become  even  more  acute. 

The  Committee  believes  that  a  comprehensive  research 
undertaking  through  a  NARC,   is  necessary  to  improve  our 
understanding  of  how  best  to  assess  and  treat  the  drinking  problems 
of  this  vulnerable  population. 

Subsection   (c)  makes  technical  changes  regarding 
the  redesignation  of  Section  503  and  Section  504  of  the  Act. 


Drug  Abuse  Research 

Section  6233    (a)   amends  Section  503  of  the 
Drug  Abuse  Prevention,  Treatment  and  Rehabilitation  Act  to 
broaden  the  range  of  eligible  research  activities  to  include 
activities  previously  authorized  by  Section  410  and  to  authorize 
appropriations  for  two  fiscal  years  for  the  research  activities 
of  the  National  Institute  on  Drug  Abuse.     The  section  authorizes 
$45  million  for  Fiscal  Year  1982  and  $48  million  for  Fiscal 
Year  1983.     The  authorization  level  for  Fiscal  Year  1982  is 
consistent  with  the  Administration's  request.     The  section  also 
provides  that  no  funds  appropriated  under  Section  301  of  the 
Public  Health  Service  Act  may  be  used  for  a  purpose  for  which 
appropriations  are  authorized  by  this  subsection. 

The  Committee  believes  a  two  year  authorization  of 
appropriations  for  drug  abuse  research  is  appropriate  to 
allow  the  Committee  the  opportunity  to  carefully  access  the 
effect  creation  of  the  block  grant  and  repeal  of  NIDA's 
community  service  programs  will  have  a  long  range  research 
priorities  and  activities. 
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Subsection   (b)  retitles  the  heading  of  Section  503. 


Repeals  and  Miscellaneous  Amendments 

Section  6234   (a)   repeals  the  project  grant 
and  formula  grant  authorities  of  the  Comprehensive  Alcohol 
Abuse  and  Alcoholism  Prevention,  Treatment  and  Rehabilitation 
Act  and  the  Drug  Abuse  Prevention,  Treatment  and  Rehabilitation 
Act.     Funds  previously  allocated  to  these  activities  are 
included  in  the  block  grant. 

Subsection  (b)  makes  certain  technical  and  conforming 
changes  to  the  Drug  Abuse  Prevention,  Treatment  and  Rehabilitation 
Act. 


Subchapter  B  -  Technical  Amendment 
Authorizations  Under  the  Controlled  Substances  Act 

Section  6241  repeals  Section  709  of  the  Controlled 
Substances  Act   (CSA)  and  strikes  its  reference  from  the 
table  of  contents.     Appropriations  for  the  activities  of 
the  Drug  Enforcement  Administration  to  adminster  the  CSA 
are  authorized  annually  in  the  Department  of  Justice  Appropri- 
ations Authorization  Act.     The  additional  authorization 
contained  in  Section  709  of  the  CSA  is  redundant  and  therefore 
no  longer  necessary. 
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INFLATION         IMPACT  STATEMENT 

Enactment  of  the  Alcohol  and  Drug  Abuse  Block  grant 
will  have  a  deflationary  impact  on  the  economy.  The 
authorization  levels  in  this  legislation  are  22  percent  below 
the  combined  fiscal  year  1981  appropriations  of  the  programs 
it  replaces.    Thus,  a  deflationary  effect  is  expected  because 
the  authoriation  levels  in  this  bill  will  result  in  the 
expenditure  of  appropriated  funds  at  a  significantly  lower 
level  than  in  fiscal  year  1981. 

The  drug  and  alcohol  abuse  research,  and  block  grant 
programs  authorized  by  this  legislation  are  of  critical 
importance  to  the  Nation.     They  are  designed  to  permit 
a  better  understanding  of  drug  and  alcohol  abuse  and  to 
provide  treatment  and  rehabilitation  services  to  individuals  who 
suffer  from  these  serious  health  problems.     The  authorization 
levels  in  this  proposal  offer  a  significant  opportunity 
to  lower  the  economic  and  social  cost  of  drug  and  alcohol 
abuse  in  this  nation. 
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LEGISLATIVE  BACKGROUND 

Legislation  to  amend  Title  III  of  the  Public  Health 
Service  Act  to  revise  and  extend  the  Community  Health  Centers, 
Migrant  Health  Centers  and  Primary  Care  Research  and 
Demonstration  Projects  programs,  H.R.   2562    (see  Title  III) , 
was  introduced  on  March  17,   1981  by  Mr.  Waxman.     Hearings  were 
conducted  on  H.R.   2562  and  all  similar  or  identical  bills  on 
April  6  and  7.     On  May  21,   1981,  H.R.   3689,   a  bill  identical 
to  Title  III  of  H.R.   2562,  was  introduced  by  Mr.  Waxman. 
H.R.   3689  was  considered  in  open  session  by  the  Subcommittee 
on  Health  and  the  Environment  on  June  3,  1981,  amended, 
reported,  and  reintroduced  as  a  clean  bill,  H.R.   3830  on 
June  4,  1981  by  Mr.  Waxman. 

The  text- of  H.R.  3830  is  included  as  Chapter  5. 


80-514  0-81-8 
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II.   SUMMARY  OF  LEGISLATION 

The  purpose  of  this  legislation  is  to  amend  Title  III  of 
the  Public  Health  Service  Act  to  extend  the  Community  Health 
Centers    (CHC)    (Section  330)   and  Migrant  Health  Centers  (MHC) 
(Section  329)  programs  for  three  years   (Fiscal  Years  1982-1984) 
and  the  Primary  Care  Research  and  Demonstration  program  (Section  340) 
for  one  year   (Fiscal  Year  1982) .     The  Hospital-Affiliated  Primary 
Care  Centers  program  (Section  328)   and  the  Home  Health  Services 
program  (Section  339)   are  not  reauthorized.     Authorizations  for 
these  programs  for  Fiscal  Year  1982  are  $330  million,  a  $50  million 
reduction  from  Fiscal  Year  1981  appropriations   of  $380  million. 

In  addition,   the  proposal  would  make  several  revisions-in— the 
Community  Health  Centers  and  Migrant  Health  Centers  programs. 
For  CHCs  the  Secretary  would  be  required  to  establish  new 
criteria  for  the  designation  of  medically  underserved  areas 
and  populations;  and  an  applicant  for  CHC  funds  would  be 
required  to  provide  new  information  regarding  the  shortage 
of  personal  health  services  in  the  areas  or  among  the  population 
it  proposes  to  serve.     CHCs  would  be  required  to  obtain  an 
independent  annual  financial  audit.     For  the  MHC  program,  the 
Secretary  would  be  required  to  review  the  performance  of  all 
CHCs  which  also  receive  grants  under  the  Migrant  Health  Centers 
program  to  determine  if  they  are  meeting  the  needs  of  the 
migrant  population  they  are  funded  to  serve. 

Primary  Care  Research  and  Demonstration  projects  would 
be  phased  out  during  Fiscal  Year  1982;  and  the  Hospital-Affiliated 
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Primary  Care  Centers  program  and  the  Home  Health  Services 
program  would  be  terminated  at  the  end  of  Fiscal  Year  1981. 
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III.   COST  OF  LEGISLATION 


As  proposed  by  the  Committee,  Chapter  5  provides  auth- 
orization of  appropriations  in  the  following  amounts. 


FY  81  Appro.  Authorizations 
Program  (millions)  FY  82  FY  83  FY  84 


Community  Health 

Centers   (section  330)  325  284  309  334 

Migrant  Health 

Centers    (section  329)  43  43  47.5  51 

Primary  Care  Research 
Demonstration  (section 

340)  7.0  3  0  0 

Hospital-Af filiated 
Primary  Care  Center 

(section  328)  1.0  0  0  0 

Home  Health  Services 

(section  339)  4.0  0  0  0 


TOTAL 


380 


330  356.5  385 
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IV.      COMMITTEE  PROPOSAL  OVERVIEW 

Estimates  of  the  number  of  people  who  are  unserved  or 
underserved  by  health  care  providers  range  from  12  to  2  0  million. 
The  lower  estimate  of  12  million  includes  those  individuals  and 
families  who  are  best  characterized  as  "structurally  underserved." 
Due  to  geographic,  cultural,   financial  and  other  barriers,  these 
people  do  not  get  mainstream  personal  medical  care.     The  higher 
estimate  includes  those  persons  who  reside  in  approximately  2,700 
rural  and  urban  counties  designated  as  "medically  underserved:" 
for  purposes  of  the  Community  Health  Centers   (CHC)   and  Migrant 
Health  Centers   (MHC)  programs.     These  counties  are  characterized 
by  low  physician  to  population  ratios,  high  rates  of  infant  mor- 
tality and  high  percentages  of  elderly  and. low  income  people. 

Increases  in  the  number  of  physicians  since  1970  have  not 
significantly  affected  access  to  care  by  the  residents  of  med- 
ically underserved  areas.     These  isolated  rural  areas  and  poor  inaeracity 
areas  are  relatively  unattractive  to  young  physicians  and  their  families. 
So,  even  with  the  greatly  increased  supply  of  physicians^ forecast  for  1990 , 
personal  physicians  will  not  be  available  for  the  residents  of  medically 
underserved  areas  unless  the  CHC  and  MHC  programs  and  the  National  Health 
Service  Corps  are  continued. 

The  Committee  believes  that  the  CHC  and  MHC  programs  have 
been  successful  in  providing  high  quality,  comprehensive  primary 
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health  care  services  at  reasonable  costs.     Since  their  estab- 
lishment in  1974,  the  number  of  centers  and  the  people  served 
have  been  increasing.     In  1980,  5.2  million  people  were  served 
by  over  800  Community  and  Migrant  Health  Centers.     Studies  show 
that  these  centers  reduce  total  public  and  private  health  care 
costs  by  substituting  comprehensive  preventive  and  primary  care 
for  more  expensive  inpatient  services.     CHC  patients  have  fewer 
hospital  admissions,   shorter  lengths  of  stay,  and  fewer  inpatient 
days  per  thousand  people  than  comparable  populations.     In  some 
communities  CHCs  have  reduced  infant  mortality  by  50%  and  pre- 
ventable diseases,   like  rheumatic  fever,  by  60%. 

The  Committee  believes  the  CHC  and  MHC  programs  have  proven 
their  ability  to  develop  and  provide  needed  health  services  in 
areas  which  have  been  underserved  for  years.     For  this  reason, 
the  Committee 1  s  proposal  would  continue  these  programs  for  three 
fiscal  years  without  substantial  changes  in  their  organization. 
In  keeping  with  the  first  budget  resolution,  authorizations  of 
appropriations  for  fiscal  year  19  82  are  reduced  $50  million 
below  the  fiscal  year  1981  appropriations  of  $380  million. 

The  Committee  rejected       the  Administration's  proposal  to 
include  these  programs  in  a  health  services  block  grant  to  the 
states.         |  Such  a  block  grant 

would  result  in  the  termination  of  most  CHCs  and  MHCs  because 
a  substantial  majority  of  State  Health  Departments  would  not 
provide  comprehensive  primary  care  services  and  are  not  prepared 
to  administer  a  grant  program  for  this  purpose. 
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The  role  of  state  public  health  departments,  and  of  "public 
health"  officials  in  general,  has  traditionally  been  quite  distinct 
from  that  of  "practicing  physicians"  who  diagnose  and  treat  disease. 
State  health  departments  have  focused  on  conditions  which  threaten 
the  "public,"  such  as  communicable  diseases,  pure  water  and  food, 
and  inspections  of  food  processing  and  packing  establishments.  In 
recent  years,  however,  some  state  health  departments  have  expanded 
their  services  to  include  personal  health  care  for  low  income  persons 
(such  as  maternal  and  child  health  services  and  family  planning 
services);  but  only  a  handful  of  states  have  taken  the  additional 
step  of  actually  providing  comprehensive  primary  care  services 'for 
the  prevention,  diagnosis  and  treatment  of  illness. 

Today,  a  substantial  majority  of  the  states  do  not  provide 
the  comprehensive  primary  care  services  of  community  health  centers 
either  directly  through    state  employees  or  indirectly  through  grants 
or  contracts.     Nor  would  they  be  likely  to  do  so  under  a  block  grant. 
If  a  state  chose  to  deliver  primary  care  services,  it  would  have  to 
recruit  and  hire  physicians,  administrators  and  other  health  pro- 
fessionals; and  if  it  chose  to  administer  a  grant  program  (as  the 
federal  government  does  now)   it  would  have  to  hire  additional  state 
bureaucrats . 

Under  either  of  these  approaches  a  state  would  incur  new 
administrative  expenses  which  are  not  recognized  in  the  block 
grant  proposal.      (The  CHC    and  MHC  appropriations  included  in  the  block 
grant  does  not  include  federal  program  administrative  costs.) 
Since  a  state  would  have  to  incur  new  administrative  costs  and 
since  the  program  funds  are  to  be  cut  25%J states  are  unlikely 
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to  continue  CHCs    and  MHC's  or  to  undertake  the  delivery  of  CHC-type  services 
themselves. 

The  Committee's  bill  responds  to  reconciliation  instructions  by 
reducing  authorization  levels  by  the  requisite  amount.     There  is 
no  federal  budgetary  justification  for  blocking  the  programs.  More- 
over, ,  because  CHCs 
and  MHCs  are  cost-ef feet ivej  the  loss  of  CHCs  and  MHCs  that  would 
result  under  a  block  grant  would  cost,  not  save,  money. 
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PROGRAM  EXTENSIONS 

The  Committee '  s  proposal  would  extend  the  Communtiy  Health 
Centers   (CHC)    (section  330)   and  Migrant  Health  Centers  (MHC) 
(section  32  9)  programs  for  three  years   (Fiscal  Years  19  82- 
1984)   and  the  Primary  Care  Research  and  Demonstration  program 
(section  340)   for  one  year   (Fiscal  Year  1982).     The  Hospital- 
Affiliated  Primary  Care  Centers  program  (section  328)   and  the 
Home  Health  Services  program  (section  339)   are  not  reauthorized. 
Authorizations  for  these  programs  for  Fiscal  Year  1982  are 
$330  million,  a  $50  million  reduction  for  Fiscal  Year  1981  ap- 
propriations of  $380  million. 

In  addition, the  proposal  makes  several  revisions  in  the 
Community  Health  Centers  and  Migrant  Health  Centers  programs. 
For  CHCs  the  Secretary  would  be  required  to  establish  new 
criteria  for  the  designation  of  medically  underserved  areas 
and  populations;  and  an  applicant  for  CHC  funds  would  be  re- 
quired to  provide  new  information  regarding  the  shortage  of 
personal  health  services  in  the  areas  or  among  the  population 
it  proposes  to  serve.     CHCs  would  be  required  to  obtain  an 
independent  annual  financial  audit. 

For  the  MHC   program,  the  Secretary  would  be  required  to 
review  the  performance  of  all  CHCs  which  also  receive  grants 
under  the  Migrant  Health  Centers  program  to  determine  if  they 
are  meeting  the  needs  of  the  migrant  population  they  are  funded 
to  serve.     In  conducting  the  review,  the  Secretary  would  evaluate 
the  ability  of  the  center's  staff  to  detect,  report,  and  treat 
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adverse  health  effects  resulting  from  exposure  to  pesticides. 
The  Committee  received  testimony  during  hearings  that  staff  of 
CHCs  and  MHCs    are    not  adequately  trained  to  identify  or  treat 
the  svmptoms  of  pesticide  poisoning.     Exposure  to  pesticides 
occurs  daily  for  migrant  farm  workers  and  is  a  major  ihealthi 
hazard  .     The  Committee  expects  the  Secretary  to  act  expeditiously 
in  conducting  the  review  and  to  require  centers    to  upgrade  their 
staffs  if  in  fact  they  are  not  properly  trained  or  are  not 
screening  their  patients  for  health  problems  due  to  pesticide 
exposure . 

Primary  Care  Research  and  Demonstration  projects  would  ; 
be  phased  out  during  Fiscal  Year  1982;  and  the  Hospital- 
Affiliated  Primary  Care  Centers  program  and  the  Home  Health 
Services  program  would  be  terminated  at  the  end  of  Fiscal 
Year  1981. 
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V.      PROGRAM  OVERSIGHT 

The  Committee's  principal  oversight  activities  with  respect 
to  these  programs  have  been  conducted  by  the  Subcommittee  on  Health 
and  the  Environment  in  connection  with  its  consideration  of  the 
legislative  authorities  for  these  programs.  Legislative  hearings 
were  held  on  HR  2562  on  April  6  and  April  7.     The  findings  of  the 
Committee's  oversight  activities  are  discussed  in  this  report 
under  "committee  proposal,"  as  the  proposed  legislation  is  designed 
to  respond  to  the  Subcommittee  findings. 

The  Committee  has  not  received  reports  from  either  its  own 
Subcommittee  on  Oversight  and  Investigations  or  the  Committee  on 
Government  Operations. 
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VI.    INFLATION  IMPACT  STATEMENT 

The  Committee  anticipates  that  the  enactment  of 
Chapter  5      will  not  have  an  adverse  impact  on  inflation. 

Studies  show  that  CHCs  reduce  total  public  and  private 
health  care  costs.  By  substituting  comprehensive  preventive 
and  primary  care  for  more  expensive  inpatient  services,  CHCs 
have  generated  significant  savings  for  the  Medicaid  program. 
A  number  of  studies  indicate  that  CHC  patients  have  fewer 
hospital  admissions,  shorter  lengths  of  stay,  and  fewer  days 
per  thousand  than  comparable  populations. 

In  addition,  many  of  the  areas  now  served  by  CHCs  have 
such  a  shortage  of  primary  care  physicians  that,  should  the 
CHC  close  down,  most  patients  would  have  no  place  to  obtain 
primary  care  other  than  the  local  hospital  emergency  room. 
This  is  not  only  inappropriate,  but  also  unnecessarily  expensive. 
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VII.     AGENCY  REPORTS 

Agency  reports  were  requested  on  H.R.   2562,  the  text  of  which  is 

similar  to  ChapteicS,  on  March  23,   1981  from  the  Office 

of  Management  and  Budget  and  the  Department  of  Health  and 
Human  Services. 

No  reports  had  been  received  when  this  report  was  filed. 
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VIII.      SECTION-BY-SECTION  ANALYSIS 


The  purpose  of  this  proposal  is  to  amend  the  Public  Health 
Service  Act  to  revise  and  extend  the  primary  care  programs. 
Section  6245 

This  section  extends  the  Community  Health  Centers  program 
(section  330)   for  the  three  fiscal  years  1982-1984.     It  also 
combines  the  separate  authorizations  for  grants  for  planning 
and  for  operating  a  center  and  limits  the  funds  for  planning 
to  2%  of  total  appropriations  for  section  330. 

Section  6246  (a) 

This  section  requires  the  Secretary  to  prescribe  criteria 
for  designating  a  "medically  underserved  population." 

Section  6246  (b) 

This  section  requires  an  applicant  for  a  grant  to  include 
in  its  application  sufficient  information  to  demonstrate  that 
the  area  or  population  group  to  be  served  by  the  applicant  is 
medically  underserved  and  that  the  center  will  be  located  to 
serve  the  maximum  number  of  persons  residing  in  the  center's 
service  area  or  included  in  the  population  group. 

Section  6247 

This  section  requires  each  grantee  of  section  330  funds 
to  have  an  independent  annual  financial  audit  of  any  papers 
or  property  which  relate  to  funds  received  under  the  grant 
or- by  the  center  for  purposes  of  the  grant.     The  grantee  must 
establish  and  maintain  such  records  as  the  Secretary  requires 
and  make  such  records  available  to  the  Secretary  or  the  Comp- 
troller General. 

Section  6248 

This  section  requires  the  Secretary  to  review  the  per- 
formance; of  community  health  centers  which  receive  grants 
under  the  migrant  health  program  to  determine  if  they  have 
provided  services  to  migrants  consistent  with  the  needs  of 
those  migrants.     The  report  is  due  in  Congress  six  months 
after  the  date  of  enactment  and  must  include  any  actions 
taken  by  the  Secretary  to  assure  proper  service  by  the 
centers  to  the  migrants. 

Section  6249 


This  section  extends  the  Migrant  Health  program  (section 


121 


Section-by- section 
Page  Two 


329)   for  the  three  fiscal  years  1982-1984.     It  also  combines 
the  separate  authorizations  for  grants  for  planning  and  for 
operating  a  migrant  health  project  and  limits  the  funds  for 
planning  to  2%  of  total  appropriations  for  section  329. 

Section  6  250 

This  section  extends  the  Primary  Care  Research  and  Demon- 
stration projects   (section  340)   for  fiscal  year  1982. 


Chapter  6  --  Mental  Health  Programs 

The  Committee's  proposal  regarding  mental  health  is  to  reduce 
the  level  of  authorizations  made  by  the  new  Mental  Health  Systems  Act. 
This  action  is  undertaken  with  great  reluctance  and  in  no  way  reflects 
a  diminished  concern  for  the  problems  of  the  mentally  ill.    The  Committee 
reaffirms  its  full  support  for  the  Systems  Act  which  was  carefully 
designed  last  year  to  increase  the  role  of  the  States,  where  appropriate. 

The  Committee  is  also  very  concerned  that  the  Secretary  has  failed 
to  issue  implementing  regulations  for  this  important  program,  which  is  to 
become  effective  on  October  1  of  this  year.    While  the  Committee  is 
aware  that  proposals  for  the  amendment  of  the  Act  have  been  made,  it  is 
clear  that  the  Secretary's  attempted  administrative  circumvention  of 
statute  and  Congressional  intent  without  formal  legislative  direction  or 
authority  is  an  inappropriate  action.    The  Committee  is  particularly 
concerned  that  the  Secretary  has  ignored  the  specific  requirements  of  the 
Act  by  failing  to  issue  regulations  for  Section  801  by  April  7  of  this  year. 
The  Secretary  is  instructed  to  issue  these  regulations  without  further  delay 
and  to  begin  the  full  implementation  of  the  Systems  Act. 

(322) 


Chapter  VII  -  Health  Services  Research,  Statistics,  and  Technology;  Medical 
Libraries;  and  National  Research  Service  Awards 


I.   LEGISLATIVE  BACKGROUND 


Legislation  to  amend  the  Public  Health  Service  Act 
to  revise  and  extend  the  National  Centers  for  Health 
Services  Research,  Health  Statistics,  and  Health  Care 
Technology,   the  National  Research  Service  Award  program, 
and  the  Medical  Library  Assistance  Act,  H.R.   2562, was 
introduced  on  March  17,   1981  by  Mr.  Waxman .     Hearings  on 
the  National  Center  for  Health  Care  Technology  were  held 
on  March  20,   1981  and  hearings  on  H.R.   2562  and  all  similar 
or  identical  bills  were  held  on  April  6  and  7,   1981.  On 
May  21,   1981,  H.R.   3690,  a  bill  identical  to  Titles  IV  and  V 
of  H.R.   2562.  was  introduced  by  Mr.  Waxman. 

Chapter  7  of  the  Committee's  proposal  is  similar 
to  Titles  IV  and  V  of  H.R.  2562. 

(123) 
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II.    SUMMARY  OF  LEGISLATION 


The  Committee  proposal  extends  the  National  Center  for 
Health  Services  Research   (NCHSR) ,     the  National  Center  for 
Health  Statistics   (NCHS) ,   the  National  Center  for  Health  Care 
Technology   (NCHCT) ,   the  National  Research  Service  Award 
(NRSA)  program,  and  the  Medical  Libraries  Assistance  Act   (MLAA)  for 
fiscal  years  1982  through  1984.     The  authorizations  for 
these  programs  for  fiscal  year  1982  are  $26  5.0  million,  a 
reduction  of  $50.6  million  from  the  base  level  of  $305.6 
million . 

The  proposal  revises  the  authorities  for  the  three 
National  Centers  by: 

(1)  making  a  number  of  minor  and  technical  changes 

in  the  authorities  for  the  NCHSR  and  the  NCHS;  and, 

(2)  eliminating  current  authorities  which  require 
the  NCHCT  to  develop  "norms,   standards,  and 
criteria"  and  a  list  of  emerging  technologies. 


The  proposal  revises  the  authority  for  the  NRSA 
program  waiving  the  "pay-back"  requirement  for  one  year 
of  research  training.     It  extends  the  MLAA  without  revision. 
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III.     COST  OF  LEGISLATION 


The  Committee  proposal  provides  the  authorizations 
shown  on  the  following  chart: 


FY  81  PROPOSED  AUTHORIZATION 


jKJvTl 

APPROP . 

FY  8  2 

FY 

8  3 

FY  84 

National  Centers 

Health  Services  Research 

30.9 

20.0 

22. 

0 

24.0 

Health  Statistics 

38.5 

39.0 

39. 

0 

39.0 

Health  Care  Technology 

4.0 

3.0 

4  . 

0 

5.0 

Subtotal 

73.4 

62.0 

65 

0 

68.0 

National  Research 
Service  Awards 

NIH 

183.8 

17  3.0" 

ADAMHA 

21.7 

2  0.0  •• 

Nursing 

1.0 

1,0-* 

Subtotal 

206  .1 

194.0 

Medical  Library 
Assistance 

9.8 

9.0 

Grand  Total 

289.3 

255.0 

•Estimated  allocation  of 
NRSA    authorization  of  £104.0 

nil lion 

126 


IV.      COMMITTEE  PROPOSAL 

Overview 

The  theme  of  H.R.    3690  is  the  extension  and  continuation 
of  support  for  a  specific  range  of  biomedical  activities  within 
the  Department  of  Health  and  Human  Services    (DHHS) .  Included 
in  the  legislation  are  provisions  and  authorities  for  health  services 
research,  health  statistics,  and  health  care  technology;  international 
cooperation  in  these  areas;   extension  of  research  service  awards; 
and  extension  of  assistance  to  medical  libraries. 
A.     National  Center  for  Health  Services  Research  (NCHSR) 
Background 

Sections  304  and  308  of  the  Public  Health  Service  Act 
(PHSA) ,   as  amended  by  the  Health  Services  Research,  Health 
Statistics,   and  Medical  Libraries  Act  of  1974    (P.L.  93-353), 
and  the  Health  Services  Research,  Health  Statistics,   and  Health 
Care  Technology  Act  of  1978    (P.L.   95-623)  ,  provides  authority 
for  the  NCHSR  to  conduct  and  support  research,  demonstrations, 
and  evaluations  dealing  with  the  delivery  of  health  services. 

As  the  only  general- purpose  independent  health  services 
research  agency,  NCHSR  undertakes  and  supports  projects 
respecting : 

the  accessibility,  acceptability,  planning,  organization, 
distribution,  utilization,  quality,  and  financing  of 
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health  services  and  systems; 

the  supply  and  distribution,  education  and  training, 
quality,  utilization,  organization,  and  costs  of  health 
manpower; 

the  design,  utilization,  organization,  and  cost  of 
facilities  and  equipment;  and 

the  uses  of  computer  science  in  health  services  delivery 
and  medical  information  systems. 
The  NCHSR  research  effort  has  been  directed  toward  developing 
new  options  for  the  delivery  of  health  services,  testing  the 
assumptions  on  which  current  health  policies  and  practices 
are  based,  and  developing  improved  methods  for  monitoring  the 
performance  of  the  health  care  system.     Further,   the  NCHSR  is 
responsible  for  expanding  the  health  services  research  capacity 
in  the  United  States.     To  this  end  NCHSR: 

undertakes  and  supports  an  active  program  to  provide 
effective  and  timely  dissemination  of  the  findings 
of  research  by  means  of  publications,  press  releases, 
conferences,   and  workshops;  and 

supports  the  development  and  operation  of  general 
extramural  research  centers  and  special  extramural 
research  centers  to  study  problems  in  health  care 
management,  health  care  technology,  and  health  services 
policy  analysis. 

The  NCHSR  research  program  has  been  designed  to  provide  needed 
information  to  government,   the  health  industry,  and  consumers  of 
health  services.     To  this  end,  NCHSR  has  relied  heavily  on,  and 
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has  established  ongoing  relationships  with  policy  makers  and 
program  administrators  at  the  Federal,  State,   and  local  levels, 
with  health  care  providers  and  with  consumers.     The  research 
agenda  of  the  Center  has  been  shaped  and  its  priorities  established 
principally  to  meet  the  needs  of  these  groups. 
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committee  Proposal 

The  Committee  proposal  extends  the  authorizations  for 
the  National  Center  for  Health  Services  Research  for  three 
years  at  levels  of  $20  million,   $22  million  and  $24  million. 
The  Fiscal  Year  1982  authorization  is  a  39%  reduction  from  the 
current  services  base  of  $32.9  million.     This  reduction 
should  not  be  interpreted  as  an  indication  that  health 
services  research     is  not  important  since  much  of  the  work 
of  the  Committee  in  recent  years,   as  well  as  the  formulation 
of  Federal  and  State  health  policy  has  been  aided  by  the 
products  of  such  research. 

The  Committee  proposal  reduces  the  number  of  extramural 
health  services  research  centers  required  to  be  supported  by 
the  NCHSR  from  six  to  four.     This  reduction  is  consistent  with 
the  overall  one-third  reduction  in  the  authorizations  for  the 
Center.     The  Committee  proposal  does  not  adopt  the  Administration 
proposal  to  allow  the  NCHSR  to  eliminate  support  for  extramural 
centers.     Extramural  centers  are  an  important  component  of  a 
balanced  health  services  research  program  and  the  Committee 
anticipates  that  the  NCHSR  will  maintain  at  least  four  such 
Centers,   including  two  special  emphasis  centers,  over  the 
next  three  fiscal  years. 

The  Committee  proposal  also  revises  the  general  mandate 
of  the  NCHSR  to  include  the  role  of  market  forces  in  the 
health  care  system.     While  proposals  to  utilize  competition 
to  improve  the  operation  of  the  health  care  system  have 
received  increased  attention  in  recent  years,    there  have  been 
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relatively  few  detailed  studies  of  how  elements  of  the  com- 
petition proposals  actually  work  in  the  health  care  system 
today.     The  Committee  proposal  insures  that  the  NCHSR  will 
place  emphasis  on  research  in  this  area  in  future  years. 
Investigations  of  the  effect  of  the  price  of  health  insurance 
and  multiple  choice  arrangements  on  the  types  of  insurance 
chosen  by  employees,  of  the  practices  of  health  insurers  in 
limiting  provider  charges,   and  the  organization  of 
alternative  delivery  systems  are  examples  of  projects  which 
might  be  carried  out  under  this  authority. 

The  Committee  proposal  clarifies  the  nature  of  research 
which  may  be  funded  by  NCHSR.     Specifically,  the  Committee 
proposal  provides  that  the  Center  should  not  undertake  or 
support  clinical  research  which  might  more  appropriately  be 

conducted  by  NIH  and  other  agencies  of  the  Department.  The 
Committee  proposal  is  consistent  with  the  reduced  budget  which 
is  proposed  for  the  Center  and  the  Committees  expectation  for 
continued  cooperation  by  Federal  agencies  in  the  conduct  of 
health  services  research. 
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B.     National  Center  for  Health  Statistics  (NCHS) 
Background 

Sections  304,   306,   307,   and  308  of  the  PHSA,  as  amended  by 
the  Health  Services  Research,  Health  Statistics,  and  Medical 
Libraries  Act  of  1974    (P.L.   93-353) ,  and  the  Health  Services 
Research,  Health  Statistics,   and  Health  Care  Technology  Act  of 
1978    (P.L.   95-623)   provides  authority  for  NCHS  to  collect  statistics 
on  the  extent  and  nature  of  illness  and  disability;  the  impact 
of  illness  and  disability;  environmental  and  social  hazards; 
health  resources;   utilization  of  health  care  services;  health 
care  costs  and  financing;   and  to  support  by  grant  or  contract 
epidemiological  research,  demonstrations,  and  evaluations. 

Further,   the  mission  of  the  NCHS  is  to  administer  the 
Cooperative  Health  Statistics  System,  conduct  research  in 
survey  and  statistical  methodology,   coordinate  the  efforts 
of  DHHS  agencies  in  health  statistics  to  the  maximum  extent 
feasible,  cooperate  in  international  health  statistics  activities, 
and  serve  as  a  national  focal  point  for  health  data. 

NCHS  develops  and  maintains  data  systems  capable  of 
providing  a  wide  range  of  national  health  statistics  and 
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conducts  related  activities.     Specifically,  NCHS  maintains 
data  systems  in  the  following  areas:   general  population 
surveys;  vital  statistics;  Health  resources  utilization  surveys 
health  resources  surveys;   and  various  ad  hoc  surveys. 

The  NCHS  has  been  authorized  to  develop,  demonstrate  and 
partially  fund  the  Cooperative  Health  Statistics  System   (CHSS) , 
a  shared  system  operating  to  meet  data  needs  of  public  and 
private  agencies  at  National,   State,  and  local  levels.  The 
primary  objective  has  been  timely,  accurate,  and  comparable  dat 
relevant  to  high  priority  needs.     States  participating  in  CHSS 
designate  State  focal  agencies  to  coordinate  data  collection 
and  analytic  activities  to  meet  the  needs  of  planning,  public 
health,  utilization  review,  rate-setting,  and  other  State  and 
local  agencies. 

As  a  general- purpose  statistical  agency  of  the  Federal 
Government,  NCHS  provides  the  health  community,  public  and 
private,  with  the  wide  range  of  reliable  data  needed  to 
assess  current  health  status  and  services  and  to  identify 
emerging  needs.     It  seeks  the  advice  of  data  users  in  planning 
its  data  collection  programs,   and  to  the  extent  feasible, 
offers  consultation  and  assistance  to  other  agencies  in  their 
health  statistics  efforts.     Its  findings  are  disseminated 
primarily  through    NCHS  publications,  public-use  data  tapes, 
and  articles  in  health  journals.     By  law  and  policy,  NCHS 
protects  the  confidentiality  of  respondents  to  its  surveys 
and  may  not  disclose  information  that  might  identify  a 
person  or  establishment  except  with  the  consent  of  the  person 
or  establishment. 
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Committee  Proposal 

The  Committee  proposal  extends  the  authorizations 
for  the  National  Center  for  health  Statistics  for  three  years 
at  $39  million  in  each  year.     This  authorization  is  identical 
to  that  requested  by  the  Administration  for  Fiscal  Year  1982. 
Only  minor  and  technical  revisions  are  proposed  to  the 
authority  of  the  NCHS. 

The  Committee  proposal  provides  support  for  continuation 
of  the  Cooperative  Health  Statistics  System.     The  Committee 
does  not  adopt  the  Administration  proposal  to  eliminate  such 
support.     The  Committee  proposal  would  allow  the  continuation 
of  assistance  to  states  and  local  health  agencies  to  coor- 
dinate     the  production  of  comparable  and  uniform  health  infor- 
mation.    Such  information  is  of  critical  importance  for  health 
care  delivery  and  the  evaluation  of  and  planning  for  health 
services  at  local,   state  and  national  levels. 

The  Committee  proposal  extends  the  existing  authority  of 
the  NCHS  regarding  the  collection  of  environmental  health  data 
with  the  addition  of  a  provision  to  assure  cooperation  with 
the  Office  of  Federal  Statistical  Policy  and  Standards. 
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C.     National  Center  for  Health  Care  Technology  (NCHCT) 
Background 

Sections  304  and  309  of  the  PHSA,  as  amended  by  the 
Health  Services  Research,  Health  Statistics,  and  Health  Care 
Technology  Act  of  1978    (P.L.   95-623)   provides  authority  for 
NCHCT  to  set  priorities    for  technology  assessment  and  to 
encourage,   support,   conduct,   and  support  assessments,  research 
demonstrations,  and  evaluations  related  to  health  care 
technology.     Technology  assessments  encompass  studies  of  the 
safety,  efficacy,  effectiveness,  cost-effectiveness,  and  the 
social  and  ethical  implications  of  technologies.     Such  research 
and  evaluation  activities  serve  to  promote  the  appropriate  use  of  diagnosti 
techniques,  medical  and  surgical  procedures,   and  other  health 
care  technologies,   thereby  fostering  technological  innovation 
and  application  and  improving  the  health  care  provided  by 
the  nation. 

NCHCT  conducts  and  sponsors  technology  assessments 
utilizing  its  own  staff  and  appropriate  staff  from  other 
Public  Health  Service  agencies  as  well  as  outside  experts. 
In  its  short  history,   the  NCHCT  has  widely  publicized  its 
plans  to  conduct  evaluations  so  that  all  with  information 
and  viewpoints  to  contribute  may  do  so.     The  involvement  of  other 
PHS  agencies  and  experts  from  the  private  sector  in  gathering 
information,  performing  analyses,   reviewing  results,  and 
reaching  recommendations  provides  access  to  wide  experience 
and  expertise  and  also  fosters  credibility  and  acceptance  of 
the  conclusions  reached.     The  activities  of  NCHCT  are  not  aimed  at 
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determining  the  practice  of  medicine,  nor  does  the  Center 
have  regulatory  authority  on  matter  pertaining  to  health 
care  reimbursement.     Rather,   its  goal  is  to  provide  those 
agencies  which  have  reimbursement,  regulatory,  or  other 
responsibilities  in  the  health  care  field  with  the  best 
current  evaluations  of  health  care  technologies,   so  as  to 
facilitate  their  policy  and  decision  making  processes. 

The  National  Council  on  Health  Care  Technology  established 
by  P.L.   95-623  fulfills  a  number  of  important  advisory 
functions  in  conjunction  with  the  programs  of  NCHCT.  The 
Council  consists  of  18  individuals  appointed  by  the  Secretary 
and  distinguished  in  various  pursuits  related  to  health  care 
or  health  care  technology,  and  ex- of f icio  members  who  represent 
Federal  health  agencies  and  programs.     It  advises  the  Secretary 
and  the  Director  concerning  the    activities  of  NCHCT;  participates 
in  setting  priorities  for  the  Center;   reviews  and  makes 
recommendations  concerning  the  approval  of  grants  and  contracts; 
and  when  appropriate,  develops  information  concerning  the  use  of 
particular  technologies. 

As  an  important  example  of  the  Center's  coordinating 
role,   the  Director  of  NCHCT  chairs  the  DHHS  Technology 
Coordinating  Committee,  which  consists  of  representatives 
of  all  the  pertinent  components  of  DHHS  and  other  Federal 
departments  and  agencies.     The  Committee  serves  as  the  forum 
for  discussion  of  issues  and  exchange  of  information  on 
health  care  technology  and  is  the  principal  mechanism 
through  which  the  Center  coordinates  DHHS  activities  in  the  area 
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of  health  care  technology.       The  Center  facilitates 
collaborative  research,   and,  whenever  possible,  complements 
and  cosponsors  health  care  technology  assessment  activities 
with  DHHS  agencies. 
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Committee  Proposal 

The  Committee  proposal  extends  the  authorizations 
for  the  National  Center  for  Health  Care  Technology  for 
three  years  at  $3.0  million,   $4.0  million  and  $5.0  million. 
The  fiscal  year  1982  authorization  is  a  30%  reduction  from 
the  base  line  appropriation. 

The  Committee  proposal  continues  the  NCHSR  because  it 
has  been  effective  in  coordinating  Departmental  efforts  to 
assess  new  medical  technologies. 

The  NCHCT  is  the  only  Federal  agency  mandated 
specifically  to  consider  in  its  technology  assessments  the 
full  range  of  issues  pertaining  to  health  care  technology.  - 

While  other  Federal  agencies,   such  as  the  Food 
and  Drug  Administration   (FDA) ,  National  Institutes  of  Health 
(NIH) ,   and  Centers  for  Disease  Control    (CDC)   evaluate  the 
safety  and  efficacy  of  specific  technologies,  only  the  NCHCT 
has  a  mandate  to  consider  the  safety,  efficacy,  effectiveness, 
and  cost-effectiveness,  and  the  social,  ethical  and  economic 
impacts  of  health  care  technologies,  and  to  make  recommendations 
regarding  the  appropriate  use  of  technologies. 

The  Committee  proposal  to  extend  the  NCHCT  also  responds 
to  the  particular  concern  that  Medicare  coverage  recommendations 
continue  to  receive  the  thorough,  thoughtful  review  provided 
by  the  NCHCT.     In  particular,   the  Committee  proposal  would 
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assure  that  coverage  recommendations  are  not  transferred  to 
HCFA  as  recommended  by  the  Administration's  budget  proposal.  The 
NCHCT  has  eliminated  a  backlog  of  more  than  50  issues  which  were 
pending  prior  to  its  formation.     Federal  savings  of  over  $300 
million  have  been  attributed  to  NCHCT  recommendations  on  four 
issues  alone. 

The  Committee  proposal  continues  the  specially  constituted 
advisory  body,   the  National  Council  on  Health  Care  Technology, 
which  has  provided  guidance  to  the  Center  on  its  various  pro- 
grams and  activities.     In  order  to  emphasize  that  the  Center 
is  a  coordination  and  research  agency,  and  not  a  regulatory 
body,  the  Committee  proposal  deletes  the  Council's  authority 
to  develop  standards,  norms  and  criteria  concerning  the  use 
of  particular  health  care  technologies. 

Finally,   the  Committee  proposal  revises  the  authority 
for  the  NCHCT  to  insure  that  the  Center: 

(1)  consults  broadly  with  all  interested,  including 
private  sector  parties; 

(2)  does  not  assume  a  regulatory  role  with  respect  to 
new  technologies;  and, 

(3)  does  not  evaluate  new  technologies  prematurely. 

These  amendments,   together  with  the  30%  reduction  in 
authorizations,   respond  to  the  major  criticisms  of  the  NCHCT. 
With  these  amendments,  the  Center  should  be  able  to  play  a 
constructive  role  in  Federal  health  policy  in  the  years  ahead. 
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D.     National  Research  Service  Awards 
Background 

Section  427  of  the  PHSA  as  enacted  in  1974    (P.L.  93-348), 
and  amended  by  Title  II  Of  the  Health  Research  and  Health 
Services  Act   (P.L.   94-278),   and  as  extended  by  the  Biomedical 
Research  and  Research  Training  Amendments  of  1978    (Title  II 
of  P.L.   95-622)   provides  the  authority  for  research  training. 

Research  training  was  initiated  as  part  of  the  National 
Cancer  Act  of  1937.     The  support  was  minimal  until  post-war 
years.     The  annual  expenditure  grew  from  $100,000  to  $11.0  million 
in  the  decade  1945-1955  and  was  nearly  $20.0  million  by  1965. 
Research  training  support  in  the  decade  1965-1975  was  uncertain, 
and  at  one  point  during  the  decade,   all  research  training  was 
terminated.     Congressional  action  re-established  and  stabilized 
a  more  modest  and  more  directed  program  with  the  National 
Research  Service  Awards  Act  of  1974.     Studies  by  the  National 
Academy  of  Sciences,   the  American  Association  of  Medical 
Colleges,   and  the  National  Institutes  of  Health  exhibit 
a  substantial  decline  in  .  the  number  of  physician-scientists 
preparing  for  and  entering  a  career  of  biomedical  research 
and  teaching.     Medical  school  faculties  are  not  preparing 
a  sufficient  number  of  investigators  to  keep  up  with  the 
attrition  rate.     The  program  provides  training  for  a  career  of  biomedical 

research.     The  pool  of  investigators  for  the  1590' s  and  2000 's 
must  be  trained  in  the  1980' s. 


80-614  0  -  31  -  10 
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Committee  Proposal 

The  Committee  proposal  extends  the  authority  for  the 
National  Research  Service  Award  program  for  1982.  The 
authorizations  level  of  $194       million  is  a  $23  million 
reduction  from  the  base  appropriation  of  $217  million. 
It  is,   however,   $47       million  more  than  the  $147  million 
recommended  by  the  Administration. 

The  Administration  has  proposed  the  elimination  of 
the  institutional  support  components  of  NRSAs  which  current 
consist  of  institutional  allowances  at  $3,000  for  each 
pre-doctoral  and  $5,000  for  each  post-doctoral  trainee 
and  indirect  costs  at  8%.     The  rationale  for  this  proposal, 
that  the  Federal  government  should  not  pay  more  for  the 
support  of  research  trainees  than  is  charged  in  tuition 
and  fees  to  non-f ederally  supported  students,   is  not 
accepted  by  the  Commmittee.     The  provision  of  institutional 
support  by  the  Federal  government  served  for  over  three 

decades  a  significant  purpose    the  assurance  of  an 

adequate  research  manpower  pool  measured  in  terms  of 
quantity,  quality  and  diversity. 

Assurance  of  such  a  manpower 
pool  is  an  essential  derivative  of  the  responsibility. of 
the  Federal  government  for  the  Nation's  biomedical  research 
enterprise  --  a.    responsibility  that  is  unquestioned. 
Furthermore,   the  establishment  and  maintenance  of  quality 
training  environments,  through  provision  of  institutional 
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support,  has  been  carried  out  with  the  full  understanding 
that  all  trainees  in  these  locales  should  benefit  from  the 
enhancement  of  the  scientific  environments  in  which  research 
training  takes  place  regardless  of  the  source  of  their 
stipends.     This,   too,   is  considered  part  and  parcel  of  the 
Federal  government's  primary  responsibility  for  the  nation's 
biomedical  research  effort. 

The  authorization  level  of  $194  million  provided  for  1982 
indicates  the  Committee's   willingness   to  include  the  NRSA  program 
among  the  programs  being  pared  down  in  light  of  budgetary 
constraints.     It  is  not  to  be  taken  as  an  indication  that  the 
Committee  considers  lessened  support  for  the  research  training 
is  adequate.     In  carrying  out  the  adminstration  of  the  funds 
authorized,  the  reponsible  Federal  agencies,  primarily  NIH  and 
ADAMHA ,   should  strike  a  careful  balance  between  the  number 
of  trainees  supported  and  the  amount  of  institutional  support 
provided.       It  is  essential  not  to  jeopardize  the  quality  of 
the  research  training  environment  by  maximizing  the  number  of 
trainees . 

The  Committee  proposal  rejects  the  elimination  of  the 
institutional  allowance  and  indirect  costs  portions  of  the  NRSA 
program  proposed  by  the  Administration.     At  $194  million, 
the  Committee  anticipates  that  institutional  allowances  of 
approximately  75%  of  previous  levels  and  the  8%  indirect 
costs  will  be  provided  to  training  institutions.  The 
Committee  proposal  also  provides  funds  for  ADAMHA  to  continue 
to  support  trainees  in  the  social  services. 
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The  Committee  proposal  revises  the  authority  for 
the  NSRA  program  by  deleting  a  service  requirement    for  the 
first  twelve  months  of  training.     This  change  is  intended  to 
make  NRSA  awards  more  attractive  to  potential  physician 
researchers . 
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E.       Assistance  to  Medical  Libraries 
Background 

Sections  390-399  of  the  PHSA  provide  authorities  as  enacted 
by  the  National  Library  of  Medicine  Act    (P.L.   84-941),   the  Medical 
Libraries  Assistance  Act   (P.L.   89-921),  and  as  extended  most 
recently  in  1978,  the  Biomedical  Research  and  Research 
Training  Amendments  of  1978    (Title  II  of  P.L.   95-622).  Those 
provisions  made  possible  an  expanded  program  of  assistance  to  meet 
the  need  for  medical  library   facilities     and  support  for  the  regional 
medical  libraries.     The  rapid  expansion  of  knowledge  over  the  past 
generation  and  increasing  costs  associated  with  biomedical 
literature  obviates  the  need  for  a  continued  sharing  of 
resources  by  regional  medical  libraries. 
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Committee  Proposal 

The  Committee  proposal  extends  the  Medical  Libraries 
Assistance  Act  for  one  year  at  an  authorization  of  $9.0 
million.     This  authorization  is  identical  to  that  proposed 
by  the  Administration.     No  substantive  changes  are  proposed 
for  the  MLAA. 


145 


V.      PROGRAM  OVERSIGHT 

The  Committee's  principal  oversight  activities  with  respect 
to  the  program  reauthorized  by  the  Committee  proposal  have 
been  conducted  by  the  Subcommittee  on  Health  and  the  Environment 
in  connection  with  its  consideration  of  the  legislative 
authorities.     Legislative  hearings     on  the  National  Center 
for  Health  Care  Technology  were  held  March  17,   1981  and  on  the 
extension  of  the  other  programs  on  April  6  and  7,   1981.  The 
findings  of  these  hearings  contributed  to  development  of  the 
Committee  proposal.     The  Committee  has  not  received  reports 
from  its  own  Subcommittee  on  Oversight  and  Investigations 
or  the  Committee  on  Government  Operations. 
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VI.      INFLATION  IMPACT  STATEMENT 

The  Committee  is  unaware  of  any  inflationary  impact 
on  the  economy  that  would  result  from  the  adoption  of  its 
proposal.     The  proposal  provides  authorizations  of  appropriations 
for  fiscal  year  1982  which  are  $50  million  below  the  current 
services  base. 

The  Committee  proposal,   in  fact,  promotes  the  development 
of  a  more  efficient  health  care  system.     Much  of  the  research 
sponsored  by  the  National  Center  for  Health  Services  Research 
is  related  to  the     more  economical  organization 
and  operation  of  the  care  system.     The  National  Center  for 
Technology  Assessment  has  been  credited  with  generating  more 
than  $300  million  in  Federal  savings  through  its  coverage 
recommendations  for  Medicare. 
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VII.      AGENCY  REPORTS 

Agency  reports  on  H.R.   2562,   a  similar  predecessor 
to  H.R.   3690,  were  requested  in  March  1981  from  the 
Office  of  Management  and  Budget  and  the  Department  of 
Health  and  Human  Services. 

No  reports  had  been  received  as  of  the  date  of  the 
filing  of  this  report. 
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Section-by-Section  Analysis 

Authorizations  for  Health  Services 
Research,  Statistics,  and  Technology 

Sec.  6321 

Section  6321  araends  the  first  sentence  of  Section  308  (i)(l)  of  the  Public 
Health  Service  Act  (PHSA)  providing  for  specific  budget  authority  for  fiscal 
years  1983-1985. 

General  Authorities 

Sec. 6262 

Section       6262(a)  amends  the  general  intent  of  Section  304  (a)(3) 

of  the  PHSA,  replacing  "shall"  with  "may"  for  certain  report  requirements. 

Section       6262(b)  amends  Section  304  (d)(1)  of  the  PHSA  with  regard 

to  the  National  Academy  of  Sciences  (Institute  of  Medicine  and  other  appropriate 
units). 

National  Center  for  Health 
Services  Research 

Sec.  '5263 

Section      6263  (a)  amends  Section  305  (d)(1)  of  the  PHSA  by: 

1.  Expanding  the  research  authority  to  include  "health  services  research 
evaluations,  training,  policy  analysis". 

2.  Replacing    six    national  special  emphasis  centers  with  four  centers. 

3.  Providing  for  evaluation,  policy  analysis,  and  demonstrations. 

Section  6263(b)    amends  Section  305  (b)  of  the  PHSA  by  providing  for  an  evaluation 
of  "the  role  of  market  forces  in  the  health  care  system  and  the  appropriate  role 
they  may  play  in  restraining  costs  increases  and  improving  the  availability 
and  quality  of  care".     The  amendment  applies  for  the  fiscal  years  beginning 
after  September  30,  1981,  with  the  exception  that  if  an  entity  received  a 
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grant  before  the  date  of  enactment  of  this  Act  for  the  fiscal  year  ending 
September  30,  1981,  the  Secretary  may  make  an  additional  grant  or  grants 
until  October  31,  1983. 

Section  6263  (c)  amends  Section  305  (b)  of  the  PHSA  by  providing  that  "no 
grant  or  contract  shall  be  made  under  this  subsection  for  the  purpose  of 
funding  clinical  research  that  is  directly  related  to  determining  the  cause 
of  any  disease  or  disorder  or  clinical  research  that  is  directly  and 
principally  designed  to  evaluate  the  efficacy  of  any  therapeutic,  diagnostic, 
or  preventive  health  measure". 

Section  6263  (d)    amends  Section  305  (a)  and  (c)  by  replacing  DHEW  with 
DHHS . 

National  Center  for  Health  Statistics 

Sec.  -6264 

Section        6264  amends  Section  306  of  the  PHSA  by  expanding  the 

research  charter  of  the  Center  and  by  changing  congressional  oversight 
authority  of  the  Center  from  the  Committee  on  Interstate  and  Foreign  Commerce 
to  the  Committee  on  Energy  and  Commerce. 

International  Cooperation 

Sec.  6265 

Section       6265  amends  Section  307  of  the  PHSA  by  expanding 

the  program  authority  to  include  "health  care  technology  activities". 

General  Provisions 

Sec.  6266 

Section       6266  amends  Section  308  of  the  PHSA  by  increasing 

the  funding  provision  from  $35,000  to  $50,000  and  by  adding  "health  care 
technology  activities"  to  that  provision. 
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National  Center  for  Health  Care  Technology 

Sec.  6267 

Section     6267  amends  Section  308  of  the  PHSA  by: 

1)  Providing  for  the  input  of  information  on  the  health  care 
technologies  from  the  public  and  private  sectors  and; 

2)  Increasing  the  funding  provision  from. $35,000  to  $50,000. 

Extension  of  Assistance  for  Libraries 

Sec.  6268 

Section       6268  amends  section  390  (c)  of  the  PHSA  by  providing 

for  "$9,000,000  for  the  fiscal  year  ending  September  30,  1982". 
Extension  of  Awards 

Sec.  6269 

Section  6269  amends  Section  472  (d)  of  the  PHSA    by  providing 

for  "$194,000,000  for  the  fiscal  year  ending  September  30,  1982".  Section 
472  (c)(2)  of  the  PHSA  is  amended  to  provide  for  12  months  rather  than  three 
months. 


Subtitle  E 
Chapter  8 
DEVELOPMENTAL  DISABILITIES  PROGRAMS 

LEGISLATIVE  HISTORY 

The  developmental  disabilities  programs  were  initiated  in  1970  by 
P.L.  91-517  which  established  the  Developmental  Disabilities  Services  and 
Facilities  Construction  Amendments  of  1970.     P.L.  91-517  amended  the  Mental 
Retardation  Facilities  and  Community  Mental  Health  Centers  Construction  Act  of 
1963.     The  1970  amendments  established  the  State  planning  and  advisory  councils 
and  the  allotments  to  States  to  assist  in  the  development  and  implementation  of 
a  comprehensive  plan  to  meet  the  needs  of  persons  with  developmental  disabilities. 
Up  to  10  percent  of  the  funds  appropriated  for  the  State  allotment  program  was 
made  available  for  special  projects  of  national  significance.     The  1970  amendments 
also  established  a  National  Advisory  Council  on  Services  and  Facilities  for  the 
Developmental ly  Disabled.     The  university  affiliated  facilities  program,  which 
provides  specialized  training  for  personnel  serving  individuals  with  developmental 
disabilities,  was  in  existence  prior  to  1970,  but  the  1970  amendments  broadened 
the  scope  of  this  program  from  focusing  exclusively  on  persons  with  mental 
retardation  to  addressing  the  needs  of  persons  with  developmental  disabilities. 
The  definition  of  the  terra  "developmental  disability"  was  established  by  the 
1970  amendments  to  include  disabilities  attributable  to  mental  retardation, 
cerebral  palsey,  epilepsy,  or  other  neurological  conditions  which  originate 
prior  to  age  18,  can  be  expected  to  continue  indefinitely,  and  which  constitute 
a  substantial  handicap  to  the  individual. 

The  1975  amendments,  P.L.  94-103,  established  the  Developmental  Disabled 
Assistance  and  Bill  of  Rights  Act.     This  legislation  extended  and  revised  the 
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1970  amendments.     The  1975  amendments  authorized  the  establishment  of  the 
protection  and  advocacy  systems  and  set  forth  Congressional  findings  regarding 
the  rights  of  persons  with  developmental  disabilities.     The  definition  of  the 
term  "developmental  disability"  was  expanded  to  include  autism  and  dyslexia  in 
cases  in  which  the  dyslexia  was  attributable  to  one  of  the  other  disabilities 
named  in  the  existing  definition.     The  1975  amendments  authorized  the  establish- 
ment of  satellite  centers  in  the  university  affiliated  facilities  program  to 
be  located  in  underserved  areas.     A  separate  authorization  was  established  for 
special  project  grants.     In  an  effort  to  reduce  inappropriate  institutionali- 
zation, the  1975  amendments  required  each  State  to  use  a  specified  percent  of 
its  allotment  to  assist  in  implementing  plans  for  deinstitutionalization.  A 
provision  was  also  enacted  to  piotect  the  interests  of  employees  affected  by 
deinstitutionalization  of  developmentally  disabled  persons.     The  1975  amendments 
established  the  requirement  that  a  comprehensive  evaluation  system  be  implemented 
in  each  State. 

The  1978  amendments,  P.L.   95-602,  changed  the  definition  of  the  term 
"developmental  disability"  from  a  categorical  to  a  functional  definition.  The 
new  definition  did  not  name  specific  disabilities,  but  rather  stated  that  a 
"developmental  disability"  is  a  severe,  chronic  disability  which  is  manifested 
before  the  person  reaches  age  22,  is  likely  to  continue  indefinitely,  and 
results  in  substantial  functional  limitations  in  three  or  more  major  life 
activities.     The  1978  amendments  established  four  priority  service  areas  in 
which  the  States  were  to  spend  the  majority  of  their  State  allotments.  The 
four  priority  areas  are:  case  management  services,  child  development  services, 
alternative  community  living  arrangement  services,  and  nonvocational  social 
developmental  services.     The  National  Council  on  Services  and  Facilities  for 
the  Developmentally  Disabled  was  abolished  because  a  National  Council  on  the 
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Handicapped  was  established  under  the  Rehabilitation  Act.   1/     The  1978  amendment 
required  the  development  of  standards  for  university  affiliated  facilities. 
Regulations  implementing  the  1978  amendments  were  required  to  be  promulgated 
not  later  than  180  days  after  enactment.     (The  regulations  have  not  been  promul- 
gated as  of  this  writing.)     A  report  concerning  the  revised  definition  of  the 
term  "developmental  disability"  was  required  to  be  submitted  to  the  Congress 
by  January  15,   1981.     (The  report  was  submitted  to  the  Congress  on  May  27,  1981. 

STATEMENT  OF  PURPOSE 

The  programs  for  developmental ly  disabled  persons  authorized  as  described 
above  include  four  major  components:     the  State  grant  program,  the  protection 
and  advocacy  systems,  special  projects,  and  the  university  affiliated  facilities 
program.     These  programs  function  together  to  provide  planning,  services, 
advocacy,  new  service  modalities,  and  training  of  service  delivery  personnel 
for  persons  with  developmental  disabilities.     Because  persons  with  developmental 
disabilities  are  very  severely  impaired,  such  persons  constitute  a  particularly 
vulnerable  population  in  need  of  specialized  coordinated  lifelong  services 
provided  by  a  number  of  different  agencies.     The  purpose  of  the  developmental 
disabilities  programs  is  to  assist  States  in  the  provision  of  care  and  treatment 
needed  by  developmental ly  disabled  persons  by  providing  funds  for  the  planning 
council,   for  priority  services,  and  for  protection  and  advocacy  systems.  The 
university  affiliated  facilities  program  and  the  special  project  grants  are 
administered  at  the  Federal  level  to  help  assure  the  development  of  innovative 
service  techniques  and  to  prepare  trained  personnel  to  assist  in  coordinating 
and  delivering  the  services  needed. 


V  Established  under  title  IV  of  the  Rehabilitation  Act  of  1973,  as 
amended . 
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The  major  component  of  the  developmental  disabilities  programs  is  the  State 
grant  program  which  comprises  approximately  70  percent  of  the  funds  currently 
appropriated  for  all  the  programs.     The  State  allotment  provides  funds  for 
staffing  of  the  State  planning  councils,   for  the  provision  of  services  in 
priority  areas  of  need  as  identified  by  the  State  planning  councils,  and  for 
other  related  activities  such  as  evaluation  and  technical  assistance  regarding 
services  for  persons  with  developmental  disabilities.     It  is  the  role  of  the 
State  planning  council  to  serve  as  an  advocate  for  persons  with  developmental 
disabilities  by  assisting  in  the  coordination  of  all  funds  for  which  persons 
with  developmental  disabilities  are  eligible.     The  State  plan  for  services  for 
the  developmental ly  disabled  is  developed  jointly  by  the  State  planning  council 
and  by  the  State  agency  or  agencies  designated  to  administer  the  plan. 

As  a  condition  to  receiving  a  State  allotment  for  planning  and  services, 
States  are  required  to  have  in  effect  a  system  to  protect  and  advocate  the 
rights  of  persons  with  developmental  disabilities.     A  State  allotment  for  this 
purpose  is  authorized.     The  protection  and  advocacy  system  must  have  the 
authority  to  pursue  legal,  administat ive  and  other  remedies  to  safeguard  the 
legal  and  human  rights  of  developmentally  disabled  persons.     Due  to  the  severity 
of  their  disabilities,  it  is  highly  unlikely  that  developmentally  disabled  persons 
would  be  able  to  protect  their  rights  without  assistance. 

The  special  project  grant  authority  provides  discretion  at  the  Federal 
level  for  the  funding  of  demonstration  projects  which  expand  or  improve  services 
for  developmentally  disabled  persons.     Grants  to  improve  services  include  funds 
for  public  education  programs,  services  to  the  disadvantaged  developmentally 
disabled  population,  technical  assistance  related  to  services  and  to  needs  of 
the  State  planning  councils,  training  of  specialized  personnel,  developing  new 
or  improved  service  techniques,  and  for  gathering  and  disseminating  information. 
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Special  project  funds  may  also  be  used  for  demonstration  projects  to  improve 
protection  and  advocacy  systems. 

The  university  affiliated  facilities  program  provides  interdisciplinary 
training  for  individuals  preparing  to  serve  the  developmentally  disabled.  These 
programs  also  serve  as  models  of  exemplary  service  delivery.     The  university 
affiliated  facilities  are  responsible  for  disseminating  information  regarding 
new  service  modalities  for  the  developmentally  disabled. 


80-614  0-81-H 
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Comnittee  Proposal 

Having  received  much  favorable  testimony  and  information  on  the 
Developmental  Disabilities  program,  the  Committee  proposes  a 
three  year  re-authorization  of  these  authorities.    The  lower  authorizations 
are  undertaken  with  great  reluctance  and  solely  to  satisfy  the  strict 
limits  on  Federal  spending  for  health  programs.    The  provisions  regarding 
State  allotments  are  continued,  largely  unchanged  but  with  revision  of 
the  evaluation  requirements  of  Section  110.    The  information  and  evaluation 
systems  are  to  provide  an  effective  measure  of  program  management  and  effectiveness 
for  programs  aided  under  this  Act . 

The  provisions  regarding  state  plans,  habilitation  plans  for 
individual  beneficiaries  under  this  Act,  protection  and  advocacy,   and  uni- 
versity -affiliated  facilities    are  also  extended.     Section  111  of  the 
Act  is  also  extended  and  although  the  Committee  does  not  believe  that  in 
this  section  the  Congress  intended  to  describe  specific  requirements  of 
all  State  programs,  the  Committee  does  intend  that  the  Secretary  and  the 
States  in  administering  this  Act  make  every  effort  to  achieve  these 
enumerated  goals,  which  the  Committee  finds  to  be  fundamental  to  the 
adequate  and  appropriate  care  of  the  intended  beneficiaries  of  all  sections 
of  this  Act,  individual  developmental ly  disabled  persons. 

Section  145  of  the  Act  is  revised  to  narrow  the  earlier  Special 
Projects  Authority  to  include  only  those  demonstrations  which  -  because 
of  their  interstate,  inter-agency,  or  special  merit  -  are  of  truly  national 
significance.    Also  eligible  for  funding  are  demonstration  projects 
involving  expansion  and  improvement  of  protection  and  advocacy  services 
which  the  State  has  in  effect  under  Section  113. 

Finally,  the  Committee,  having  received  testimony  regarding  inconsistent 
application  of  Section  133  (b)(7)(B)  of  the  Act,  emphasizes  that  the 
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requirement  to  provide  such  protective  arrangements  as  are  described  in 
Section  133(b)(7)(B)  occurs  in  connection  with  the  expenditure  of  any 
funds,  or  any  other  action,  under  the  Act  to  provide  alternative  community 
living  arrangement  services,  regardless  of  whether  such  services  have  been 
designated    as  a  priority  by  the  state  pursuant  to  Section  133(b)(4)(A). 


CHAPTER  9 
I.      LEGISLATIVE  BACKGROUND 


Legislation  to  amend  the  Public  Health  Service  Act  to  revise  and 
extend  the  programs  for  the  National  Health  Service  Corps  and  to  revise 
and  extend  the  programs  of  assistance  under  Titles  VII  and  VIII  of  such 
Act  for  the  education  of  health  professions  personnel,  and  for  other 
purposes,  H.R.  2004,  was  introduced  on  February  23,  1981,  by  Mr.  Waxman 
H.R.  2004  is  virtually  identical  to  H.R.  7203  which  was  reported  by  the 
Committee  and  passed  by  the  House  by  a  vote  of  368  to  8  on  September  3 
of  last  year.     Hearings  were  held  on  H.R.  2004  on  all  similar  bills  on 
March  4  and  12,  1981.    The  text  of  H.  R.  2004  is  similar  to  Chapter  9. 


II.      SUMMARY  OF  LEGISLATION 


Existing  authority  for:   (1)  programs  of  the  National  Health  Service 
Corps;   (2)  programs  of  assistance  for  health  professions  education  and 
nurse  training  in  Title  VII  of  the  Public  Health  Service  Act;  and  (3) 
programs  of  assistance  for  nurse  training  in  Title  VIII  of  the  Public 
Health  Service  Act,  expired  at  the  end  of  fiscal  year  1980. 

This  measure  provides  extension,  revisions,  and  authorizations  for 
these  programs  for  fiscal  years  1982,  1983,  and  1984.  The  principal 
provisions  of  the  Committee  proposal  include: 


TITLE  I  —  NATIONAL  HEALTH  SERVICE  CORPS 

(1)  Extension  and  revision  of  the  National  Health  Service  Corps 
and  the  National  Health  Service  Corps  Scholarship  program  through  fiscal 
year  1984. 

(2)  Authorization  for  the  Secretary  to  assign  members  of  the 
National  Health  Service  Corps  to  private  non-profit  and  public  organizations 
as  employees  of  those  organizations,  rather  than  as  Federal  employees, 

and  to  make  grants  to  those  organizations  to  assist  them  in  meeting  the 
salary  requirements  of  a  National  Health  Service  Corps  member. 

(3)  Expansion  of  the  number  of  health  manpower  shortage  areas  in 
which  a  National  Health  Service  Corps  scholarship  recipient  can  enter 
into  the  private  practice  of  his  or  her  profession  to  fulfill  service 
obligations. 
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(4)     Establishment  of  a  National  Health  Service  Corps 
revolving  fund  to  receive  deposits  under  the  current  cost 
sharing  provisions  repayments  of  scholarships,  which  will 
be  used  to  carry  out  future  program  operations. 


(5)  Authorization  for  the  Secretary  to  make  grants  or  enter  into 
contracts  for  programs  to  better  prepare  National  Health  Service  Corps 
scholarship  recipients  to  effectively  provide  health  services  in  a 
health  manpower  shortage  area. 

(6)  Provision  of  a  requirement  that  the  Secretary  evaluate  current 
criteria  for  the  designation  of  health  manpower  shortage  areas,  and 
report  the  results  of  that  evaluation  to  the  Congress. 


(1)  Extension  of  the  programs  of  assistance  for  departments  of 
family  medicine,  general  internal  medicine,  and  family  medicine  and 
general  practice  of  dentistry  through  fiscal  year  1984. 

(2)  Extension  of  the  program  of  support  for  Area  Health  Education 
Centers  (AHEC's)  through  fiscal  year  1984.     Provides  that  AHEC's  formerly 
supported  for  development  may  receive  additional  support  for  projects  to 
improve  the  distribution  of  health  professionals. 

(3)  Extension  of  the  programs  of  assistance  for  physicians  assistants 

(H)     Extension  of  the  program  of  educational  assistance  to  individuals 
from  disadvantaged  backgrounds.     Focuses  the  program  on  health  professions 
schools  by  requiring  that  80  percent  of  the  funds  appropriated  be  provided 
to  such  institution^  . 

(S)     Extension  of  the  authority  for  assistance  to  medical  schools 
which  are  converting  from  two  year  to  full  four  year  degree  granting 
institutions.     Programs  for  curriculum 
grants,  and  financial  distress  are  also  extended  through  fiscal  year 


(6)  Provision  of  construction  grant  authority^f or  health  professions 
education  institutions  with  a  limitation  on  the  availability  of  such 
funds  to  institutions  which  offer  the  first  two  years  of  education 
leading  to  the  degree  of  doctor  of  medicine  and  which  desire  to  become 
four  year  medical  schools. 

(7)  Extension  of  the  Federal  health  professions  student  loan 
guarantee  program  (HEAL)  with  the  following  changes: 


TITLE  II  —  HEALTH  PROFESSIONS  PROGRAMS 


1984. 


(a)  increasing  the  annual  and  total  loan  limits 
to  $20,000  and  $80,000  for  students  of  medicine, 
osteopathy,  and  dentistry; 
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(b)  allowing  the  interest  to  be  accrued,  and  not  paid,  during 
training  years; 

(c)  providing  a  graduated  repayment  plan;  and, 

(d)  extending  jthe  repayment  period  up  to  twenty-five  years. 

(8)  Extension  of  the  health  professions  student  loan  program  through  fiscal 
year  1984. 

(9)  Extension  of  the  Exceptional  Financial  Need  (EFN)  scholarship  program 
through  fiscal  year  1984. 

(10)  Extension  of  existing  programs  of  institutional  support  and  trainee- 
ships  for  public  health  and  health  administration. 

(11)  Authorization  of  porgrams  for  residency  training  in  preventive  medicine. 

(12)  Extension  of  existing  programs  of  support  for  allied  health  personnel. 

(13)  Provision  for  a  study  of  the  increase  in  the  supply  of  physicians. 


TITLE  III  -  NURSE  TRAINING 

(1)  Extension  of  programs  for  advanced  nurse  training,  nurse  anesthetist 
traineeships,  scholarships  for  nursing  students,  and  loan  guarantees  and  interest 
subsidies  for  construction  projects  for  schools  of  nursing. 

(2)  Extension  of  the  proqram  of  institutional  suDDort  for  schools  of  nursing, 
limiting  the  support  to  $200  per  student  or  full-time  equivalent  in  1981,  $210  in 
1983,  and  $220  in  1984.    Requirements  for  participation  in  the  institutional  support 
program  are  enrollment  maintenance  and  one  of  six  additional  options. 

(3)  Extension  of  the  program  of  grants  for  special  projects  for  nurse  training 
with  the  elimination  of  eligibility  of  projects  for  mergers  between  hospitals  and 
academic  institutions,  curriculum  changes,  and  inservice  training  for  aides  and 
orderlies. 

(4)  Extension  of  the  program  of  nursing  student  loans;  eligibility  is  limited 
to  students  from  low-income  or  disadvantaged  backgrounds;  interest  rates  are  raised 
to  6  percent. 
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III.    COST  OF  LEGISLATION 


The  Committee  proposal  provides  authorizations  for  Fiscal  Year  1982 
of  $430.0  million,  for  Fiscal  Year  1983  of  $455.1  million,  and  for  Fiscal 
Year  1984  of  $500.2  million.    Tiie  authorizations  for  1982  are  25%  below 
the  current  services  base  appropriation  of  $572.0  million  and  45%  below 
the  authorizations  for  1982  passed  by  the  House  last  year. 

The  authorizations  for  the  various  specific  manpower  programs  are 
shown  in  Table  1.    The  appropriations  in  previous  years  for  health  profes- 
sions and  nurse  training  programs  are  shown  in  Table  2. 
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Table  2'.  History  of  Actual  Appropriations  for  Health  Manpower 

Fiscal  Years  1977-1980 
(in  thousands) 


Section 

197717 

19782-/ 

1979^/i/ 

Numbers 

HEALTH  PROFESSIONS 

..770(e) 

$119,100 

$144,000 

$116,400* 

$ 

77,718 

.788(a) 

3,726 

2,000 

5,000* 

2,700 

3,500 

3,000 

5,000* 

5,000 

D.C.  Medical/Dental  Schools  

8,900 



NHSC  Scholarships  

..756(a) 

40,000 

60,000 

75,000* 

79,500 

,  ,  780 

1,000 



Except.  Financial  Need  Scholar  

. .758(d) 

5,000 

7,000* 

10,000 

.  .762 

24,000 

20,000 

10,000- 

16,500 

.  .  741(f) 

2,000 

1,500 

1,500* 

1,500 

Physician  Shortage  Area  Schol  

.  .789 

400 



Subtotal,  Hlth  Professions... 

$202,626 

$235,500 

$219,900 

$192,918 

DENTAL  HEALTH  EDUCATION 

$  5,500 

$  3,500 

$ 

2,000* 

$ 

2,000 

,  .783 

2,000 

2,000 

2,000* 

2,000 

.  .786 



4,500 

4,500* 

4,050 

Educational  Development  &  Applic.  . 

..301 

2,300 

500 





Continuing  Education  Grants  

..788(d) 

200 

— 

-- 

Subtotal,  Dentistrv  

$  10,000 

$  10,500 

S 

8,500 

S 

8,050 

PUBLIC  HEALTH 

.792 



$  5,000 

$ 

5,000* 

$ 

5,000 

.313 

$  5,900 

— 





Proj.  Grants  for  Graduate  PH  Trng. 

.313 

5,500 

Grts.  to  Grad.  Prog,   in  Hlth  Adm.  . 

.791 

— 

3,000 

3,000* 

3,000 

.748 

9,120 

7,000 

7,000* 

7,000 

.749 

— 

1,500 

2,000* 

2,000 

Subtotal,  Public  Health  

$  20,520 

$  16,500 

$ 

17,000 

$ 

17,000 

ALLIED  HEALTH 

.796 

$  12,000 

$  16,500 

$ 

10,500* 

$ 

5,808 

.796 

9,000 

— 

.797 

3,000 

3,000 

2,500* 

892 

Subtotal,  Allied  Health  

$  24,000 

$  19,500 

$ 

13,000 

$ 

6,700 

SPECIAL  EDUCATIONAL  PROGRAMS 

.786 

$  39,000 

$  40,500 

$ 

40,500* 

$ 

36,450 

780 

9,500 

Primary  Care  Residency  &  Training. 

.786 

15,000 

15,000 

17,500* 

19,500 

Interdis.  Training  &  Curr.  Devel... 

.788(cl(d) 

3,500 

7,141* 

8,500 

783 

8,500 

9,100 

9,100* 

9,100 

781 

14,000 

17,000 

20,000* 

21,000 

782 

1,000 

2,000 

1,000* 

789 

6,000 

6.000 

3,000* 

3,000 

GMENAC  

222 

1,000 

1,000 

1,000* 

500 

708 

1,000 

1,000 

2,700* 

2,700 

20,200 

787 

10,000 

15,000 

19,000* 

19,568 

774(e) 

10,000 

Subtotal,  Spec.  Ed.  Prog  

$125,700 

$110,100 

S120.941 

$129,818 

NURSING 

810 

$  40,000 

$  30,000 

$  24,000 

$  24,000 

. . .820 

15,000 

15,000 

15,000 

15,000 

.  ,  .821 

9,000 

12,000 

12,000 

12,000 

9,000 

13,000 

13,000 

13,000 

22,500 

22.500 

13,500 

13.500 

...845 

6,500 

9,000 

9,000 

9,000 

13,000 

13,000 

13,000 

13,000 

Loan  Repayment s /Cancellation. . . 

,836 

3,000 

1,500 

750 

750 

1,000 

1.000 

1,000 

1,000 

5,000 

5,000 

5,000* 

5,000 

$124,000 

$122,000 

$106,250 

S106,250 

(Con: 

inued  on  ne 

xt  page) 

B-3 


165 


History  of  Actual  Appropriations  for  Health  Manpower  (Continued) 
Fiscal  Years  1977-1980 
(in  thousands) 


Section 
Numbers 


HEALTH  TEACHING  FACILITIES 

H.P.  Construction  Grants  720 

H.P.  Interest  Subsidies  726 

Nurse  Construction  Grants  601 

 Subtotal,  Hlth  Teaching  Fac. 


19771/  19761/  19  791/3/  1980^/ 

S  26,000        S    5,000  S    --  S  1,000 

2,000  4,300  4,300 

—  3,500 —  — 


TOTAL,  HEALTH  HAKPjjKEIU. 


10,500        S    6,300      S  5,300 


$532,846        $526,600        S489,e91  5466,036 


Payment  Sales  Insufficiencies 
Interest  Losses  


S     2,592        $2,412  $  2,00( 

programs  were  funded  under  Con- 


*Denotes  programs  which  received  appropriations.     All  othei 
tinuing  Resolutions  in  fiscal  years  1978,  1979  and  1980. 

_a/  P.L.  96-7,  Budget  Rescission  Act  of  1979,  reduced  appropriations  in  five  programs.  The 
reduced  amount  is  reflected  in  the  1979  column.     The  original  amount  appropriated  is  as 
follows:     Health  Professions  Capitation,  $144.0  million;  Emergency  Hedical  Services  Train- 
ing, $6  million;  Nursing  Capitation,  $30  million;  Nursing  Loans,  $22.5  million;  and  Nursing 
Loan  Repayments/Cancellations,   $1.5  million. 

b/  P.L.  96-304,  Budget  Rescission  Act  of  1980,  reduced  Continuing  Resolution  funds  in  four  pro- 
grams.    The  reduced  amount  is  reflected  in  the  1980  column.     The  original  funding  level  is 
as  follows:  Health  Professions  Capitation,  $77.7  million;  National  Health  Service  Corps 
Scholarships,  $87.7  million;  Allied  Health  Special  Projects,  $8.7  million;  and  Allied  Health 
Traineeships,  $1.3  million. 


REPROG RAMMING  FOOTNOTES 
(in  thousands) 


1/  The  following  reprogramming  actions  in 
fiscal  year  1977  are  not  reflected  in 
the  individual  program  lines: 


Nursing  Loan  Repayments    $-1,500 

H.P.  Loan  Repayments   +1,500 

Nursing  Loan  Repayments   -  888 

Dental  Team   -  657 

Foreign  Medical  Transfers    -  260 

D.C.  Medical/Dental  Act   -  43 

H.P.  Capitation   -  352 

H.P.  Special  Projects   -  200 

H.P.  Conversion    +2,400 

Primary  Care   -1,000 

H.P.  Financial  Distress    +1,000 

Primary  Care   -  370 

H.P.  Start-up   +  370 


_2/  The  following  reprogramming  actions  in 
fiscal  year  1978  are  not  reflected  in 
the  individual  program  lines: 


Foreign  Medical  Transfers    $-  984 

Advance  Nurse  Training   -  626 

Nursing  Loan  Repayments   -  250 

Direct  Operations    -  140 

H.P.  Financial  Distress    +2,000 

Bureau  of  Health  Planning    -1,365 

Nursing  Loan  Repayments   -  800 

H.P.  Loan  Repayments   +2,165 

A.H.  Advanced  Training   -  600 

A.H.  Special  Projects   +  600 

General  Dentistry    -1,092 

Family  Medicine    +1,092 

Physician  Assistants   -  324 

EFDA   +  324 


_3/  The  following  reprogramming  actions  in 
fi6cal  year  1979  are  not  reflected  in 
the  individual  program  lines: 

H.P.  Capitation   $-  750 

Interdis.  Train.  &  Curr.  Dev.   .   .   .  +  750 

Primary  Care   -  50 

Physician  Assistants   -  250 

Foreign  Medical  Transfers    -  150 

HRA  Program  Support   +  450 
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IV    COMMITTEE  PROPOSAL 


TITLE  I       NATIONAL  HEALTH  SERVICE  CORPS 


The  purpose  of  the  National  Health  Serv  ice  Corps  (NHSC)  is  to  in- 
sure that  health  professionals,  particularly  primary  care  physicians, 
are  available  to  provide  health  services  "in  or  to  a  health  manpower 
shortage  area".  A  health  manpower  shortage  area  (HMSA)  includes 

(1)  an  urban  or  rural  area  which  has  a  health  manpower  shortage. 

(2)  a  population  group  which  has  such  a  shortage,  or  (3)  a  public  or 
nonprofit  private  medical  facility  or  other  public  facility  which  has 
such  a  shortage.  Based  on  criteria  set  forth  in  Sec.  332(b)  of  the  Pub- 
lic Health  Sen-ice  Act.  the  Secretary  has  designated  HMSAs  and  has 
ranked  them  according  to  their  relative  need  for  health  professionals. 
Approximately  half  of  the  HMSA's  have  been  given  a  ''priority"  for 
the  assignment,  of  NHSC  members  because  those  areas  have  the  ''great- 
est health  manpower  shortage'".  * 

It  is  the  Committee's  view  that  this  designation  scheme  performs 
the  useful  function  of  indicating  those  areas,  population  groups  and 
facilities  which  have  the  greatest  need  for  health  professionals.  The 
Committee  expects,  however,  that  the  NHSC  will  provide  health 
professionals  not  only  to  priority  HMSA's  but  to  all  HMSA's.  The 
NHSC's  purpose  is  more  accurately  described  as  being  twofold.  First, 
the  NHSC  is  to  encourage  health  professionals,  particularly  primary 
care  physicians,  to  settle  in  communities  in  all  HMSA's  and  to  begin 
the  private  practice  of  their  profession.  The  Committee  recognizes 
that  the  HMSA's  where  private  practice  is  viable  most  often  are  not 
the  HMSA's  with  a  priority  for  assignment.  But  to  the  extent  that  the 
NHSC  can  encourage  a  health  professional  to  settle  permanently  in 
any  HMSA,  essential  health  services  will  be  provided  to  the  residents 

of  that  area.  Second,  the  NHSC  is  to  place  health  professionals  in 
those  HMSA's  which  have  the  greatest  health  manpower  shortage  and 
for  which  there  is  little  realistic  expectation  that  a  health  professional 
will  settle  permanently. 

In  carrying  out  these  goals  the  Committee  expects  the  NHSC  to 
commit  substantial  resources  to  the  recruitment  of  health  profes- 
sionals, particularly  primary  care  physicians  and  other  primary  care 
providers,  who  will  volunteer  for  service  in  the  NHSC.  These  volun- 
teers are  more  likely  to  stay  in  a  community,  in  the  NHSC  or  on  their 
own.  over  an  extended  period  of  time  than" an  individual  who  is  serv- 
ing in  the  NHSC  only  to  fulfill  his  or  her  NHSC  scholarship 
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The  Committee  hopes  that  appropriations  during  fiscal  years  1982 
through  1984  will  be  sufficient  to  allow  the  NHSC  to  recruit  an  increasing 


number  of  these  volunteers  and  to  assign  all  scholarship 
recipients  -who  are  available  for  service  during  these  years.  If  appro- 
priations are  not  made  in  such  amounts,  the  Committee  expects  the 
NHSC  to  continue  its  efforts  to  encourage  scholarship  recipients  to 
exercise  the  private  practice  option  and  to  maintain  those  sites  which 
need  NHSC  asssitance  and  which  are  staffed  by  volunteers  or  scholar- 
ship recipients  who  want  to  remain  at  those  sites. 

If  appropriations  are  not  sufficient  to  allow  the  NHSC  to  bring  all 
scholarship  recipients  available  for  service  into  the  NHSC,  the  Com- 
mittee expects  the  Department  to  develop  an  equitable  method  of 
relieving:  some  of  them  of  their  service  obligation.  This  method  should 
assure  that  those  who  want  to  serve  have  an  opportunity  to  serve. 

a.  Designation  of  HMSA's 

The  Committee  received  comments  on  the  HMSA  designation 
process  alleging  that  areas  have  been  designated  which  do  not  have  a 
shortage  of  health  professionals.  Incorrect  designations  were  said  to 
be  the  result  of  the  Secretary's  use  of  data  derived  on  a  county  basis. 
The  concern  was  that  county  data  did  not  account  for  health  resources 
which  might  be  available  to  the  residents  of  one  county  in  a  contiguous 
county. 


The  Committee  could  not  determine  -whether  the  allegations  were  accurate; 
however,  the  Committee  does  believe  that  the  designation  process  should  be 
altered  so  that  applicants  more  thoroughly  document  the  need  for  an  NHSC 
provider. 


In  addition,  the  Committee  would  ^»{«  ^.  S^^^j?^ 
the  criteria  currentlv  used  to  designate  HMSA's  to  determine  if  its 
use  has  resulted  in  the  designation  of  areas  which  do  not  have  a  short- 
!«  of  hSS .  professionals.  In  conducting  the  evaluation,  the  Secretary 
Sould  consider  different  criteria,  including  the  actual  use  of  health 
professionals  bv  the  residents  of  an  area,  to  determine  if  it  might  be 
SLd  to  improve  the  designation  process.  The  ^retary  would  report 
the  result  of  that  evaluation  to  the  Congress  within  18  months. 
b.  Assignment  of  National  Health  Service  Corps  Members 
(1)  Private  placement 
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Under  current  law  NHSC  members  are  Federal  employees,  either  as 
officers  of  the  Regular  or  Reserve  Corps  of  the  Public  Health  Service 
or  as  civilian  personnel  in  the  Civil  Service.  The  Committee's  bill 
would  permit  the  Secretary  to  assign  an  NHSC  member  to  a  public 
or  private  non-profit  health  center  as  an  employee  of  that  center  to 
serve  subject  to  the  personnel  system  of  that  center. 

In  many  instances,  public  and  private  entities  have  sufficient  finan- 
cial resources  to  pay  appropriate  salaries  to  health  care  providers  but 
cannot  recruit  them.  This  new  assignment  mechanism  will  better  meet 
their  needs  and  also  will  remove  NHSC  members  from  the  federal 
personnel  system  and  budget.  In  addition,  it  will  create  a  new  incen- 
tive for  all  public  and  private  entities  to  maximize  their  local  resources 
so  that  NHSC  members  assigned  to  them  will  operate  under  their  per- 
sonnel systems.  There  also  are  manv  instances  where  public  and  private 
nonprofit  entities  do  not  have  sufficient  financial  resources  to  pay  ap- 
propriate salaries  to  health  care  providers.  The  Committees  bill  would 
permit  the  Secretary  to  make  grants  to  such  entities  to  supplement 
their  financial  resources  so  that  they  could  have  NHSC  members  as- 
signed as  their  employees.  In  either  case.  NHSC  members  assigned  as 
employees  of  public  or  private  nonprofit  entities  would  receive  income? 
equal  to  the  incomes  they  would  receive  as  NHSC  members  in  the  Civil 
Service.  The  Secretary  would  establish  the  required  income  by  deter- 
mining the  value  of  the  salary  and  all  fringe  benefits  (including  mal- 
practice insurance)  available  to  «  member  of  the  NHSC  serving  in  the 
Civil  Service. 

The  Committee's  proposal  partially  insures  that  NHSC  members  assigned 

under  this  private'  placement  option  will  be  treated  equitably  with 
other  NHSC  members  assigned  under  the  Commissioned  Corps  of  the 
Public  Health  Service  or  the  Civil  Service.  The  Secretary  would  be 
required  to  prescribe  provisions  applicable  to  private  placement  mem- 
bers so  that,  if  they  become  officers  of  the  Public  Health  Service  within 


one  vear  of  completing  their  NHSC  obligation,  the  time  they  serve  in 
the  NHSC  will  be  treated  as  time  served  in  the  Public  Health  Sen-ice. 
The  Committee  recognizes  that  it  would  not  enable  a  private  placement 
member  to  return  to  the  Civil  Service  under  the  same  equitable  con- 
ditions. Such  an  amendment  would  have  been  outside  the  jurisdiction 
of  the  Committee. 

A  public  or  private  nonprofit  entity  to  which  an  NHSC  member  is 
assigned  under  the  private  placement  option  would  be  subject  to  the 
same  cost  sharing  provisions,  under  section  334  of  the  Public  Health 
Service  Act,  as  any  other  entity  assigned  an  NHSC  member. 

Because  the  amendment  establishing  the  private  placement  option 
changes  the  terms  of  the  service  obligation  of  scholarship  recipients, 
the  amendment  would  apply  only  to  those  scholarship  contracts  en- 
tered into  after  the  date  of  the  enactment  of  the  bill.  However,  be- 
cause previously  signed  scholarship  contracts  of  those  individuals  who 
have  not  begun  their  service  obligation  can  be  changed  with  their 
agreement,  the  Secretary  would  be  required  to  give  them  the  oppor- 
tunity to  revise  their  contracts  so  that  they  could  fulfill  their  service 
obligation  as  a  member  of  the  NHSC  and  an  employee  of  a  public  or 
private  non-profit  health  center. 
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(£)  Intergration  of  NHSC  with  other  Federal  programs 
The  Department's  current  strategy  for  the  assignment  of  NHSC 
members  is  to  assign  them  to  public  and  private  non-profit  entities, 
such  as  community  health  centers  and  migrant  health  centers,  which 
are  receiving  other  federal  funds.  "While  the  Committee  recognizes  that 
the  integration  of  federal  support  serves  well  those  communities  which 
do  not  have  adequate  financial  resources,  it  discriminates  against  other 
communities  in  HMSA's  which  have  adequate  financial  resources  but 
cannot  recruit  health  professionals.  This  strategy  also  has  the  unin- 
tended effect  of  encouraging  public  and  private  entities  with  adequate 
local  resources  to  seek  federal  financial  assistance.  The  Committee's 
bill  would  prohibit  the  Secretary,  in  approving  applications  for  the 
assignment  of  NHSC  members,  from  disapproving  an  application 
from  a  public  or  private  non-profit  entity  solely  because  it  does  not 
receive  other  federal  financial  assistance. 

In  carrying  out  this  strategy  to  integrate  federal  programs  the  De- 
partment also  has  encouraged  some  community  and  migrant  health 
centers  to  take  the  assignment  of  NHSC  members  even  though  they 
could  have  recruited  health  professionals.  It  is  the  Committee's  view 
that  this  is  an  inappropriate  use  of  the  NHSC.  Community  and  mi- 
grant health  centers  should  be  strongly  encouraged  by  the  Department, 
to  recruit  health  professionals  to  join  their  programs.  If  a  center  can 
recruit  an  individual  who  wants  to  serve  in  its  community,  the  NHSC 
will  benefit  by  being  able  to  serve  another  community  in  need  of  health 
professionals. 


(3)    Cost  sharing  for  public  entities 
The  Committee's  proposal  prohibits  the  Secretary  from  discriminating 

against  public  entities  in  determining  whether  to  jrrant  their  request 
for  a  waiver  of  the  cost-sharing  requirements  of  Sec.  334  of  the  Pub- 
lic Health  Service  Act. 

Under  current  law.  all  entities  seeking  assignment  of  NHSC  mem- 
bers must  agree  to  reimburse  the  Secretary  for  the  salary  and  allow- 
ances paid  to  the  NHSC  members,  plus  a  proportionate  share  of  any 
scholarship  or  loan  assistance  given  to  members.  The  Secretary  is  au- 
thorized to  waive  this  requirement  if  (l)ylt  is  determined  that  the 
entity  is  financially  unable  to  comply  or  if  compliance  would  unrea- 
sonably limit  the  entity's  ability  to  support  the  delivery  of  care  by 
NHSC  members:  or  (2)  the  entity  is  located  in  a  health  manpower 
shortage  area  in  which  a  significant  percentage  of  the  residents  are 
elderly,  poor,  or  otherwise  unable  to  pay  for  services  rendered  by  the 
entity. 

In  administering  this  waiver,  the  Secretary  has  taken  the  position 
that  State  and  local  governmental  entities  are  not  eligible  for  the 
waiver  of  the  cost-sharing  requirements  unless  they  also  receive  fi- 
nancial assistance  under  sections  330  [Community  'Health  Centers] 
or  319  [Migrant  Health]  of  the  Public  Health  Service  Act.  The  basis 
for  the  Secretary's  position  appears  to  be  an  assumption  that  state 
or  local  tax  levy  funds  are  available  to  public  entities  which  do  not 
receive  such  federal  grant  support.  The  Committee  does  not  under- 
stand this  assumption.  In  many  circumstances,  such  tax  funds  are 
not  in  fact  available;  so  this  policy  has  unnecessarily  penalized  pub- 
lic entities  and,  in  particular,  public  general  hospitals. 
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Public  health  departments  and  the  outpatient  clinics  and  emergen- 
cy rooms  of  public  general  hospitals  often  function  in  lieu  of  family 
physicians  for  many  Americans  living  in  areas  with  shortages  of 
health  manpower,  particularly  those  persons  with  little  or  no  health 
insurance  coverage.  Despite  their  critical  role  in  serving  the  medically 
indigent,  many  of  these  health  departments  and  general  hospital? 
have  been  forced  to  reduce  staff  and  cut  back  on  essential  primary 
care  services  because  of  shrinking  local  tax  bases  and  increased  com- 
petition for  reduced  municipal  or  county  revenues.  These  fiscal  prob- 
lems have  been  further  compounded  for  many  public  general  hospitals 
by  the  reduced  number  of  foreign  medical  graduates  available  to  fill 
housestaff  positions.  This  reduction  was  an  intended  effect  of  Public 
Law  94-484.  but  had  the  undesirable  side  effect  of  reducing  medical 
services  for  populations  relying  on  public  general  hospitals. 

It  is  the  Committee's  view  that  these  public  entities,  particularly 
public  general  hospitals,  are  providing  needed  health  care  services  to 
the  medically  indigent  residents  of  health  manpower  shortage  areas. 
Without  their  services,  many  of  the  residents  would  be  without  health 
care.  The  Committee  expects  the  XHSC  to  make  XHSC  members 
available  to  these  public  health  facilities.  These  assignments  should 
be  made  under  the  same  terms  and  conditions  as  apply  to  assign- 
ments to  private  nonprofit  entities. 

The  committee's  proposal  would  end  the  current  administrative  policy 

which  precludes  public  entities  from  qualifying  for  a  waiver  of  the 
cost-sharing  requirements. 

(4)  Technical  assistance  to  National  Health  Service  Corps 
sites 

The  Committee  found  that  the  Department's  current  efforts  to  pro- 
vide assistance  through  consultant  contracts  and  its  regional  ofhee 
staff  to  areas  which  need  health  professionals  are  insufficient.  Neither 
the  consulting  firms  nor  the  regional  offices  are  in  a  position  to  pro- 
vide the  tvpe  of  assistance  needed.  The  Committee  believes  that 
regional  office  staffs  will  be  strained  even  beyond  their  current  capac- 


ity during  the  next  few  years  due  to  the  rapid  increase  in  the  number 
of  XHSC  members  and  the  expected  growth  in  the  number  of  com- 
munity and  migrant  health  centers. 

Due  to  the  recognition  in  recent  years  of  the  unmet  need  for  primary 
health  care,  public  and  private  organizations  with  expertise  in  the 
planning,  development  and  operation  of  primary  health  care  centers 
have  developed  throughout  the  country.  The  Committee  believes  it  is 
imperative  for  the  Department  to  coordinate  the  activities  of  the 
XHSC  with  these  public  and  private  organizations  and  intends  that 
the  Department  do  so.  They  can  assist  the  XHSC  in  the  most  crucial 
phase  of  the  development  of  the  primary  health  care  centers  to  which 
XHSC  members  will  be  assigned. 

There  are  a  number  of  important  determinations  which  must  be 
made  before  an  XHSC  member  is  assigned  to  an  area.  What  services 
do  the  residents  of  an  area  have  available  to  them  and  what  services 
do  they  need?  At  what  rate  would  they  use  these  services?  Which 
location  for  a  health  center  is  most  likely  to  be  accessible  to.  and  used 
by,  those  residents  who  need  services?  If  mistakes  are  made  during 
the  early  planning  phase  the  health  center  and  its  X'HSC  members 
might  not  be  utilized  to  the  preatest  extent,  too  many  members  might 
beV  assigned  to  a  center,  members  with  the  wrong  types  of  health  pro- 
fessional training  might  be  assigned,  and  members  might  provide  serv- 
ices which  are  not  used  by  the  areas  residents  or  not  provide  services 
which  are  needed  by  the  area's  residents. 
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The  Committee  believes  that  some  state  governments,  some  local 
governments,  and  some  private  nonprofit  organizations  operating 
solely  within  one  state  currently  have  the  capacity,  or  can  develop  the 
capacity,  to  provide  technical  assistance  to  communities  in  planning, 
developing  and  operating  primary  health  care  centers  staffed  by  XHSC 
members.  Because  these  governments  and  organizations  are  more 
familiar  with  and  are  physically  closer  to  the  targeted  communities 
and  areas,  they  can  improve  upon  and  extend  the  capabilities  of  the 
Department  to  carry  out  the  goals  of  the  KHSC.  The  Committee  does 
not  view  the  involvement  of  these  public  and  private  agencies  as  adding 
an  additional  and  duplicative  layer  of  bureaucracy,  but  a?  cordinating 
with  the  Department  to  perform  functions  for  the  Department  which 
the  Department  would  otherwise  have  to  perform  through  its  regional 
officer. 


The  committee's  proposal  would  require  the  Secretary  to  enter  into 

agreements  with  state  and  local  novernments  and  with  other  public 
nnd  non-profit  private  entities  (operating  solelv  within  one  state) 
which  have  expertise  in  the  planning,  development  and  operation  of 
primary  health  care  centers.  The  Committee  intends  for  the  Depart- 
ment to  enter  into  a  sufficient  number  of  agreements  to  determine 
whether  improvements  can  be  made  in  the  assignment  of  XHSC  mem- 
bers to  HMS.Vs.  A  sufficient  number  of  agreements  would  include  sev- 
eral state  governments,  several  citv  or  count v  governments,  and  several 
private  nonprofit  entities. 


In  recognition  of  the  expertise  required  to  provide  the  assistance  the 
Committee  believes  is  necessary,  the  Committee's  proposal  would  require  agree- 
ments only  with  "qualified  entities"-those  able  to  perform  the  seven  functions 
described  in  the  bill.    In  additon,  a  "qualified  entity"  would  have  to  develop 
a  program  for  the  planning,  development,  and 
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operation  of  primary  health  care  centers  in  health  manpower  shortage 
^  areas  (within  its  state,  jurisdiction,  or  part  of  its  state)  which  reason- 
ably addresses  the  need  for  such  care  in  those  areas.  For  those  qualified 
entities  which  develop  such  a  program  and  will  perform  the  necessary 
functions,  the  Secretary  would  assign  members  of  the  NHSC  in  ac- 
cordance with  their  programs.  The  primary  health  care  centers 
assisted  by  the  qualified  entities  in  accordance  with  their  programs 
would  still  mabe  application  for  the  assignment  of  NHSC  members 
and  have  to  meet  the  same  requirements  as  other  NHSC  sites. 

The  committee  believes  these  agreements  will  encourage  state  and 
local  governments  and  other  public  and  nonprofit  private  organizations 
to  use  their  financial  resources  to  develop  a  staff  capable  of  performing 
the  necessary  functions.  The  benefit  to  them  is  the  assignment  of  NHSC 
members  to  the  primary  health  care  centers  which  they  assist. 

The  functions  which  qualified  entities  must  be  capable  of  performing 
are  those  which  the  Committee  believes  are  essential  to  the  development 
of  a  well  planned,  productive  and  efficient  primary  health  care  center. 
It  is  not  necessary  that  the  entities  actually  operate  primary  health 
care  centers  but  that  they  have  expertise  in  assisting  in  the  operation 
of  a  center.  So  that  the  entities  can  best  recruit  health  professional?, 
the  Committee  expects  the  Secretary  to  make  available  to  the  entities 
the  names  of  scholarship  recipients  available  for  service  as  members 
of  the  NHSC.  The  list  would  be  provided  well  in  ad  vance  of  the  date 
the  scholarship  recipients  would  begin  service,  so  that  the  entities 
could  make  personal  contact  with  them.  The  entities  would  attempt 
to  match  those  individuals  with  a  community  and  a  primary  health 
care  center  which  they  have  assisted.  In  retaining  health  professionals, 
entities  would  have  to  make  all  reasonable  efforts  to  arrange  continuing 
education  and  other  activities  which  contribute  to  retention.  Assistance 
in  the  development  of  a  clinical  practice  would  include  patient  referral 
patterns. 

The  Committee  intends  that  the  Department  evaluate  the  perform- 
ance of  a  qualified  entity  which  has  an  agreement  based  upon  whether 
it  carried  out  its  program  for  planning,  development  and  operation 
of  primary  health  care  centers;  whether  it  performed  the  required 
functions;  and  whether  the  performance  of  the  primary  health  care 
centers  which  were  assisted  by  the  entity,  was  adequate. 

The  Committee  also  intends  that  these  qualified  entities  assist  NHSC 
scholarship  recipients  who  choose  to  exercise  the  private  practice 
option  in  establishing  their  practice. 

In  those  areas  where  the  Secretary  does  not  enter  into  an  agreement 
with  a  qualified  entity,  the  Secretary  would  be  required  to  provide 
similar  technical  assistance  to  public  "and  private  non-profit  organiza- 
tions which  desire  to  apply  to  the  NHSC  for  the  assignment  of  an 
NHSC  member.  The  Committee  intends  for  the  Department  to  de- 
velop criteria,  and  methodologies  for  the  application  of  that  criteria, 
so  that  the  applicant  organization  may  determine  the  need  for  health 
professionals  in  its  area,  analyze  the  potential  use  of  those  profes- 
sionals in  a  defined  health  service  delivery  area,  determine  the  extent 
to  which  its  area  has  a  financial  base  to  support  the  practice  of  those 
health  professionals,  and  to  determine  the  types  on  in-patient  and 
other  health  services  which  those  professionals  should  provide  in  its 
area. 
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(5)  Preparation  for  practice  in  a  health  manpower  shortage  area  (HMSA) 
The  Committee's  proposal  would  establish  new  authority  for  the  Secre- 


tary to  support  projects  designed  to  prepare  scholarship  recipients 
to  provide  services  in  HMSA;s.  By  identifying  young  physicians  and 
other  health  professionals  at  the  beginning  of  their  training,  they  can 
be  specifically  prepared  to  practice  in  rural  and  other  shortage  areas. 
This  opportunity  has  not,  to  date,  been  utilized  bv  the  Department. 

Under  the  provisions  of  the  new  section  337,  the  Department  would 
make  grants  to  and  enter  into  contracts  with  medical  schools,  residency 
training  programs,  Area  Health  Education  Center  programs,  and 
organizations  with  experience  and  interest  in  providing  on-going 
training  opportunities  for  NHSC  scholarship  recipients.  The  types 
of  projects  which  the  Committee  anticipates  would  be  developed  in- 
clude :  (i)  providing  preceptorships  in  shortage  areas  for  students  dur- 
ing the  summer  between  their  first  and  second  year  of  medical  train- 
ing: (ii)  providing  a  variety  of  opportunities  for  elective  clerkships 
during  the  third  and  fourth  years  of  undergraduate  training:  (iii) 
working  with  primary  care  training  programs  in  specific  locations 
in  or  near  shortage  areas  to  provide  longer  residency  training  directed 
toward  shortage  area  practice;  and  (iv)  establishing  programs  to  train 
final  year  residents  in  the  management  of  shortage  area  practices. 

The  Committee  also  expects  the  Department  to  conduct  appropriate 
experiments  under  which  medical  or  other  health  professional  schools 
would  select  a  limited  number  of  first  year  students  for  NHSC  scholar- 
ships and  provide  those  students  with  a  specific  shortage  area  oriented 


c.    Private  practice  option 

The  committee's  proposal  would  remove  certain  restrictions  on  the  exer- 


cise of  the  private  practice  option  (provided  for  in  section  753  of  the 
Public  Health  Service  Act)  in  order  to  encourage  more  NHSC  schol- 
arship recipients  to  use  the  option.  To  assure  that  NHSC  scholarship 
applicants  are  aware  of  the  revised  private  practice  option,  the  Secre- 
tary would  be  required  to  advise  them  of  the  option  upon  their  appli- 
cation. In  addition,  the  Secretary  would  be  required  to  inform  all  in- 
dividuals and  public  or  private  nonprofit  entities  in  HMSA's  of  the 
increased  availability  of  NHSC  scholarship  recipients  who  can  ful- 
fill their  scholarship  obligation  bv  exercising  the  private  practice 
option  in  their  HMSA.  The  Committee  intends  for  the  Secretarv  to 
be  especially  active  in  advising  these  individuals  and  organizations. 
tor  instance,  the  Secretary  could  advise  national  organizations,  such 
mS  -S;  Chamber  of  Commerce  or  the  American  Academy  of  Fam- 
uy  Practice,  which  have  member  organizations  or  members  in 
HMSA's,  of  the.  availability  of  primary  care  physicians  and  other 
health  professionals  through  their  exercise  of  the  private  practice 
option. 
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The  proposal  also  requires  the  Secretary,  upon  request,  to  provide  techni- 
cal assistance  to  NHSC  scholarship  recipients  who  are  considering 
exercising'  the  private  practice  option,  or  have  chosen  it.  to  assist  them  . 
in  evaluating  the  establishment  of.  or  in  establishing,  their  clinical 
practice. 

During  the  Committee's  deliberations,  questions  were  raised  about 
the  availability  of  the  private  practice  option  to  those  individuals  who 
received  scholarships  under  Sec.  225  of  the  Public  Health  Service 
Act.  as  in  effect  on  Sept.  30.  1977 — the  scholarship  program  which 
preceded  the  current  NHSC  scholarship  program.  It  is  the  Commit- 
tee's view  that  the  private  practice  option  of  Sec.  753  is  available  to 
these  earlier  scholarship  recipients.  The  provisions  in  the  Commit- 
tee's proposal  simply  clarify  this  point. 

The  committee's  proposal  would  remove  certain  restrictions  from  the  exercise 
of  the  private  practice  option.    The  option  could  be  exercised  in  any  HMSA,  not 
just  those  with  a  priority  for  the  assignment  of  NHSC  members.    It  is  the  Committee's 
view  that  an  NHSC  scholarship  recipient  should  be  encouraged  to  enter  into  private 
practice  in  any  areq  which  has  a  shortage  of  health  professionals.    Therefore,  all 
HMSA's  should  be  eligible  for  the  exercise  of  the  private  option.    Any  individual 
exercising  for  the  private  practice  option  would  be  required  to  accept  assignment 
for  all  Medicare  services  they  render  and  to  participate  in  the  state's  Medicaid 
program. 

v„Lfr  i"diridual  Reaches  his  or  her  agreement  to  exercise  the  ori- 
the  sSlCre  °ptlr;  f0r  the  j™*™  «*  «■  or  her  ser5«  oblStSS 
the  Secretary  could  permit  that  individual  to  nerform  the  rest  o "the 
service  obligation  as  a  member  of  the  NHSC.  If  an  indfvidual  who 
Act7aesdin  etc  ^  ™  of  the  Public  Heal  h  S  nte 

tice  option  and  SuaT^  ™'  1977\ent*r^  ^to  the  private  prac- 
tice option  and  failed  to  begin  or  complete  his  or  her  service  obliga- 
ecTtJ "trorda^e  with  his  or  her  agreement,  he  or  she  would  be  sub- 
be r  30.  ih9P7?enaltles  "*  forth  i«  Section  225  (f) .  as  in  effect  on  Septem- 
Under  current  law  special  grants  are  available  to  NHSC  mem- 
bers who  complete  their  service  obligation  and  wish  to  enter  int^pri- 

vate  practice  in  HMSA's.    The  committee's  proposal  would  make  those 

grants  available  to  members  after  they  complete  2  years  of  their  sen  - 
ice  obligation.  If  NHSC  members  with  service  obligations  in  excess 
oi  2  years  to  remain  permanently  in  an  HMSA  by  setting  up  their 
private  practice,  special  grants  should  be  available  to  assist  them  at 
that  time. 
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d.    NHSC  revolving  fund 

Currently  monies  paid  back  to  the  NHSC  under  the  "cost  sharing"  provisions 

of  section  334,  section  754  and  section  225  (as  in  effect  on  September  30,  1977) 

are  paid  into  the  United  States  Treasury  and  are  not  available  for  carrying  out 

the  NHSC  program.    It  is  the  Committee's  view  that  these  funds  should  be  used  fo 

the  purposes  of  the  NHSC.    Accordingly,  an  NHSC  revolving  fund  would  be  establis 

by  the  Committee's  proposal.    Monies  deposited  in  the  fund  would  be  available  to 

the  Secretary  only  to  carry  out  the  NHSC  program. 

The  Committee  expects  that,  as  these  monies  build  up.  the  Appropri- 
ations Committee  would  use  them  to  offset  appropriations  for  the 
NHSC.  The  Committee  believes  it  would  appropriate  for  only  those 
monies  actually  in  the  fund,  not  those  monies  projected  to  be  received 
bv  the  fund  during  the  succeeding  fiscal  year,  to  be  used  to  offset  ap- 
propriations for  a  succeeding  fiscal  year. 


e.    Savings  which  accrue  due  to  committee  proposal 

The  Committee  believes  that  changes  made  by  the  Committee's  proposal 

will  reduce  the  cost  of  operating  the  NHSC.  By  permitting  the  Secre- 
tary to  assign  NHSC  memlwrs  as  employees  of  public  and  private  non- 
profit organizations,  all  or  part  of  the  income  of  tho?e  members  will  lx- 
paid  by  those  organizations.  By  removing  some  of  the  restrictions  on 
the  exercise  of  the  private  practice  option,  more  NHSC  scholarship 
recipients  will  use  that  option  in  lieu  of  becoming  members  of  the 
NHSC.  And  by  establishing  a  NHSC  revolving  fund,  monies  paid 
back  will  be  reused  in  the  program. 


f.    Scholarship  program 

The  Committee's  proposal  would  specify  that  the  Secretary  may  award  scholar 
ships  to  clinical  psychologists  to  the  extent  they  are  needed  by  the  NHSC. 


The  Department  has  determined  that  severe  shortages  of  foot  care 
practitioners  exist  in  the  country  and  will  continue  throughout  the 
1980's.  The  Committee  acknowledges  the  Department's  recent  effort? 
to  counter  these  adverse  trends.  For  the  1979-80  academic  year,  the 
^Department  granted  106  NHSC  scholarships  to  podiatric  medical  stu- 
dents. These  awards,  in  addition  to  those  the  Department  should  grant 
in  future  vears.  are  essential  to  meet  the  foot  care  needs  of  the  resi- 
dents of  HMSA's. 
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The  Committee  proposal  clarifies  policy  with  respect  to  NHSC 
scholarship  recipients  who  subsequently  receive  a  National  Research 
Service  Award.  Present  regulations  of  the  Secretary  provide  that 
only  scholarship  recipients  who  receive  individual  NRSA  awards  may 
receive  credit  for  NHSC  service.  The  Committee  proposal  indicates 
that  recipients  of  institutional  NRSC  awards  should  also  be  given  such 
credit.  The  Committee  anticipates  that  this  inclusion  of  institutional- 
based  awards  will  not  be  abused  by  individuals  and  institutons  to  avoid 
service  in  shortage  areas  by  professionals  who  do  not  truly  intend  to 
pursue  careers  in  biomedical  research.  Individuals  who  receive  credit 
for  NHSC  service  by  accepting  NRSA  awards  do,  of  course,  assume 
new  responsibilities  under  the  "payback"  provisions  of  subsection  (c) 
of  section  472. 


g.  Authorizations 

The  committee's  proposed  authorization  of  $110  million  for  fiscal  year  1982 
for  the  NHSC  is  the  same  as  the  President's  budget  request. 


TITLE  II  —  HEALTH  PROFESSIONS  EDUCATION 

Part  A  --  Construction  Assistance 

The  Committee  proposal  would  revise  the  programs  of  con- 
struction assistance  to  the  health  progressions  institutions.  Consistent 
with  the  Committee's  views  that  enrollment  increases  stimulated  by 
past  health  manpower  legislation  have  produced  levels  at  which  con- 
tinued growth  in  many  professional  areas  is  no  longer  necessary,  the 
Committee  proposal  would  repeal  the  enrollment  increase  requirement 
in  the  construction  grant  program.  In  addition,  previous  construction 
grant  recipients  would  be  relieved  of  any  existing  requirement  for 
maintenance  of  enrollment  which  results  solely  from  the  receipt  of  such 
a  grant. 

The  Committee  is  aware  of  the  need  for  existing  accredited  institu- 
tions currently  offering  the  first  two  years  of  undergraduate  medical 
education  to  receive  construction  grant  assistance  to  become  four  year 

schools  of  medicine.    Accordingly,  the  Committee  proposal  would  authorize  $15 
million  in  fiscal  year  1983  for  construction  grant  assistance  for  that  purpose. 

The  Committe  proposal  would  provide  no  other  construction  grant  authority 
or  new  interest  subsidy  or  loan  guarantee  authority  for  schools  of  the  health 


professions. 
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PART  B  —  STUDENT  ASSISTANCE 

In  response  to  the  continuing  need  for  financial  assistance  to  health 
professions  students,  the  Committee  proposal  extends,  revises  and  expands 
the  three  principal  existing  student  assistance  programs:    The  Health  Pro- 
fessions Student  Loan  (HPSL)  program;  the  Exceptional  Financial  Need  (EFN) 
Scholarship  program;  and  the  Health  Education  Assistance  Loan  (HEAL)  program. 
The  extension  of  these  programs  is  fashioned  in  a  manner  to  meet  the  needs 
of  those  students  with  exceptional  financial  requirements  in  the  first  years 
of  training,  as  well  as  those  students  requiring  last  dollar  support.  The 
program  revisions  are  designed  to  allow  the  most  effective  use  of  limited  funds. 

In  addition  to  these  programs,  health  professions  students  would  continue 
to  be  eligible  for  National  Health  Service  Corps  scholarships,  Armed  Forces 
scholarships,  and  Guaranteed  Student  Loans,  among  others, 
a.    Health  professions  student  loan  program 

The  Committee  has  reviewed  the  operation  of  the  HPSL  program  over  the 
past  five  years  and  concludes  that  it  is  an  effective  means  of  providing 
assistance  to  health  professions  students.    In  particular,  the  Committee 
believes  that  the  central  feature  of  the  program,  school-based  revolving 
loan  funds,  insures  sensitivity  to  student  needs  and  allows  limited  funds 
to  be  packaged  by  the  institution  with  other  school-based  sources  of  aid, 
to  meet  the  varying  needs  of  students.    For  this  reason,  the  Committee  does 
not  accept  the  recommendation  of  the  Administration  that  new  Federal  capital 
contributions  for  this  program  be  eliminated.  . 

The  Committee  proposal  extends  the  HPSL  program  through  fiscal  year  1984 
with  authorizations  of  $16.5  million,  $18.0  million  and  $19.5  million  for 
fiscal  years  1982,  1983,  and  1984,  respectively.    The  Committee  understands 
that  approximately  $18  million,  $20  million  and  $22  million  will  also  be  avail- 
able from  loan  repayments  for  new  loans  in  these  same  fiscal  years. 
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As  a  final  point,  the  Committee  notes  it  is  impressed  that  HPSL  funds 
are  now  being  directed  to  students  who  actually  need  them.    Reports  to  the 
Committee,  in  1974,  by  the  GAO,  indicated  that  the  program  was  not  well 
targeted  at  that  time  and  that  funds  were  being  provided  to  students 
independent  of  actual  needs.    The  Committee  recevied  no  such  reports  this 
year.    The  Department  and  school  financial  aid  officers  are  to  be  commended 
for  the  improved  administration  of  the  program,  consistent  with  the  Committee's 
1976  directive  that  these  funds  be  provided  to  students  with  the  greatest 
financial  need.    This  focus  is  an  important  feature  of  a  loan  program  that  is 
as  highly  subsidized  as  the  HPSL  program, 
b.      Exceptional  Financial  Need  Scholarship  Program 

In  1976,  the  Committee  was  concerned  by  reports  that  funds  from  the  then 
health  professions  scholarship  program  were  not  directed  to  students  with  the 
greatest  financial  need.    Consistent  with  this  concern,  the  Committee  converted 
that  program  into  the  current  Exceptional  Financial  Need  (EFN)  program  by 
specifying  that  funds  should  go  only  to  first-year  students  with  the  greatest 
financial  need.    First-year  students  were  selected  because  studies  indicate 
that  students  from  low  income  backgrounds  may  be  reluctant  to  enter  schools 
of  the  health  professions  if  large  loans  are  required  at  the  very  beginning  of 
training.    Loans  may  be  more  appropriate  in  subsequent  years  once  a  student 
is  confident  he  or  she  will  actually  graduate  and  become  a  practicing  health 
professional . 

Since  the  institution  of  the  EFN  program,  scholarship  funds  have  been 
targeted  to  students  with  the  least  financial  resources.    In  the  current  year, 
scholarships  are  only  available  for  students  with  no  family  resources.  The 
Committee  is  again  impressed  with  the  performance  of  the  Department  and 
school  financial  aid  offices  in  targeting  this  program  to  truly  disadvantage 
students.    However,  the  number  of  eligible  students  has  greatly  exceeded- the 
available  number  of  awards  as  shown  in  the  following  table. 
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The  Committee  proposal  extends  the  EFN  program  through  fiscal  year  1984 
with  authorizations  of  $10  million,  $11  million,  $12  million  for  fiscal  years 
1982,  1983,  and  1984,  respectively.    The  Committee  proposal  makes  one  change 
in  the  EFN  program. 

The  Committee  proposal  deletes  the  requirement  that  EFN  funds  be  provided 
to  students  at  all  schools  of  the  health  professions.    Under  the  new  provision, 
it  is  expected  that  the  Department  will  be  better  able  to  target  funds  to  those 
schools  with  large  numbers  of  students  with  exceptional  financial  need.  This 
modification  should  also  simplify  the  administration  of  the  program, 
c.     Health  education  assistance  loan  program 

The  HEAL  program  was  established  by  the  Committee  in  1976.    This  program 
is  designed  to  assure  the  availability  of  sufficient  funds  to  those  health 
professional  students  who  may  need  additional  financial  assistance. 

The  Committee  views  the  HEAL  loan  guarantee  program  as  a  supplement  to 
the  Guaranteed  Student  Loan  (6SL)  program.    Under  the  GSL  program,  guaranteed 
loans  with  subsidized  interest  rates  are  available  to  a  maximum  aount  of  $5,000 
per  year.    The  maximum  for  loans  under  the  HEAL  program  is  much  larger,  $15,000 
per  year. 

In  order  to  improve  the  HEAL  program,  the  Committee  proposal  makes  a  number 
of  changes,  each  of  which  is  designed  to  assure  that  HEAL  loans  are  available 
to  all  students  and  that  the  repayment  schedule  for  participating  health  pro- 
fessionals is  convenient.    The  following  changes  are  proposed: 

(i)  The  limit  for  loans  for  a  single  year  is  increased  to  $20,000, 
and  the  total  amount  to  $80,000,  for  students  in  medical,  osteopathic  and 

i  ' 

dental  schools. 

(ii)  A  provision  that  interest  need  not  be  paid  during  the  period  of  under- 
graduate and  residency  training  is  added  to  the  statute.  The  existing  authority 
requires  students  and  residents  to  make  what  may  be  sizable  interest  payments 
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during  periods  in  which  they  have  little  discretionary  income.    The  deferral 
of  payments  during  these  periods  will  shift  the  burden  to  those  years  in 
health  professionals'  careers  when  their  practices  are  established. 

(iii)  The  allowed  period  for  the  deferral  of  loan  payments  during 
residency  training  is  extended  from  three  to  four  years.    This  provision 
accommodates  recent  changes  in  postgraduate  physician  training  programs. 

(iv)  Graduated  repayment  schedules  are  required  to  be  offered,  for  the 
first  time,    The  Committee  anticipates  that,  under  this  provision,  lenders 
may  allow  physicians  to  make  larger  payments  on  their  loans  during  later 
periods  in  their  careers  when  their  incomes  will  be  more  predictable.  In 
particular,  the  Committee  hopes  that  sizable  payments  may  be  avoided  in  the 
first  years  of  practice  in  which  professional  incomes  may  be  relatively 
modest. 

(v)  The  current  requirement  that  only  50  percent  of  the  stud  ents  in  any 
class  at  a  school  receive  HEAL  loans  is  removed.    The  Committee  views  the  HEAL 
guarantees  as  last  dollar  financing  and  thinks  that  the  amount  available  to 
any  student  should  not  be  dependent  upon  the  funds  borrowed  by  other  students 
at  the  same  school . 

(vi)  The  repayment  period  is  extended  from  15  to  25  years.    The  longer 
period  should  help  professionals  with  high  debt  levels  manage  the  repayment 
of  their  loans. 
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Part  C  -  Project  Grants  and  Contracts 


Over  the  past  two  decades,  project  grants  and  contracts  have  proved 
to  be  an  elective  war  to  address  specific  health  manpower  problems. 
Awarded  only  to  schools  and  other  entities  that  agree  to  undertake 
projects  directed  to  one  or  more  problem  area.-,  these  pants  are  an 
eflicient  use  of  limited  fund-. 

The  Committee  Wlieves  that  project  grants  can  continue  to  con- 
tribute to  the  resolution  of  major  health  manpower  problems  in  the 
coming  three  years.  In  particular,  the  Committee  proposal  extends, 
with  revisions!  grant  and  contract  programs  for  primary  care.  Area 
Health  Education  Center.-,  health  professions  students  from  disad- 
vantaged backgrounds,  financial  distress,  physicians*  assistant 

and  a  variety  of  other  purposes. 

</.  Primary  care 

A  variety  of  factors,  umong  them  the  emphasis  of  medical  schools 
nil  biomedical  research  and  the  failure  of  third  party  health  insurance 
to  support  adequately  ambulatory  services,  contribute  to  the  shortage 
of  po>t -graduate  physician  training  positions  in  the  primary  care 
specialties.  In  response,  the  Committee  proposal  continues  and  ex- 
pand:- the  three  existing  programs  designed  to  encourage  and  support 
the  training  of  primary  care  physicians. 

(i)  In  1970.  the  Committee  established  a  program  to  encourage 
M-hools  of  medicine  and  osteopathy  to  establish  family  medicine  de- 
partments equivalent  to  other  academic  departments.  Such  depart- 
ments provide  the  institutional  base  for  professionals  concerned  with 
primary  care  similar  to  those  enjoyed  by  the  various  medical  special- 
ity. Studies  indicate  that  students  from  >chools  with  departments 
of  family  medicine  enter  residency  training  in  that  specialty  in 
greater  numbers  than  graduates  of  similar  institutions  without  such 
departments. 


In  fiscal  year  1980,  the  first  year  in  which  funds  were  appropriated  for 
this  program,  more  than  60  schools  applied  for  such  grants;  only  35  awards, 
however  were  made  due  to  limited  funds.    In  order  to  support  the  development  of 
strong  departments  of  family  medicine  at  more  schools,  the  Committee  proposal 
authorizes  $8  million,  $9  million,  and  $10  million  for  this  program  for  fiscal 
years  1982,  1983,  and  1984  respectively. 
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(ii)  Over  the  years,  a  number  oi'  studies  and  reports  have  indicated 
that  a  major  barrier  to  the  increased  training  of  primary  care  physi- 
lans  is  the  third  party  reimbursement  system  as  it  relates  to  ambula- 
"'i  v  care  residency  training. 

The  lack  of  adequate  third-party  fluids  inevitably  leads  to  deficits 
in  the  budgets  of  family  medicine  training  programs  and  dissuades 
hospital  and  other  institutional  administrators  from  initiating  or 
'•xpanding  family  medicine  training  programs. 

The  Committee  is  impressed  that  the  family  medicine  project  grant 
program  has  contributed  to  the  inrcease  in  the  number  of  young  phy- 
sicians trained  in  family  medicine  since  1971.  In  1979-80.  for  example. 
9".  family  medicine  training  programs  received  assistance  from  this 
progirm". 


In  order  to  assist  the  development  of  additional  family  medicine  training 
programs  and  to  assist  in  the  expansion  of  existing  programs,  the  Committee 
proposal  provides  authorizations  of  $35  million,  $37.5  million  and  $40  million 
for  the  fiscal  years  1982,  1983,  and  1984. 


The  Committee  pro[>osal  also  requires  the  Secretary  to  conduct  a 
study  to  determine  the  most  effective  and  efficient  method  of  supporting 
family  medicine,  primary  internal  medicine,  and  primary  pediatric* 
training  programs.  Since  the  primary  care  grant  programs  represent 
long-term-operational,  rather  than  initial-development,  assistance  the. 
Committee  is  interested  in  considering  alternatives  to  the  current  grant 
'Herhanism  which  requires  training  programs  to  apply  for  a  renewal 
•>f  siip|K>rt  every  three  to  rive  years.  The  study  should  review  alterna- 
te funding  sources  for  primary  rare  training,  including  revised 


Mcdicnre-Mcdi'aid  payment-  and  formula  a  1  local ion  oi  grain  iuinl 
lu  sclenting  individual-  to  undertake  this  study  the  Column  tec  anti*  - 
ipatcsthat  the  Secretary  will  include  person-  with  ex|>cni-e  in  primary 
care  medical  education  and  reimbursement  mechanisms  for  health 
services. 

(iii)  General  internists  and  general  pediatricans  can  contribute 
to  an  alleviation  of  the  need  for  additional  physicians  sjtocifically 
trained  to  provide  primary  care.  Kecent  studies  have  indicated  that 
less  tlran  in  percent  of  overall  training  time  in  traditional  internal 
medicine  residency  programs  is  devoted  to  primary,  ambulatory  care. 
Emphasis  on  this  service,  which  makes  up  the  great  bulk  of  medical 
practice,  is  the  major  feature  of  general  internal  medicine  and  general 
pediatrics  training  programs. 

Since  training  programs  specifically  targeted  to  general  internal 
medicine  and  general  pediatrics  face  the  same  financial  problems  as' 
those  of  family  medicine,  a  similar  program  of  project  grant-  is  appro- 
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priate.    The  Committee  proposal  thus  extends  the  existing  project  grant  program 
by  providing  authorizations  of  $20  million,  $22  million  and  $24  million  for  fiscal 
years  1982,  1983  and  1984  respectively. 


b.  Ai'iu  h<  allh  >  duration  f  t  nf>  /■> 

Area  Health  Education  Centers  (AHEC)  programs  are  coopera- 
tive enorts  between  medical  and  osteopathic  schools  and  community 
proup?  to  decentralize  medical  and  other  health  professions  educa- 
tion. There  programs  have  proved  to  be  an  eriective  approach  to  link 
health  educational,  service,  and  planning  institution?  into  cooperative 
systems  for  manpower  development.  .They  have  provided  an  effective 
means  of  brid<rin<:  the  srap  lietvecn  community  and  academic  itisti- 
tutions.  The  program  ha-  enabled  health  science  centers,  community 
hospitals,  and  other  local  educational  institutions  to  coordinate  and 
integrate  their  resources  an«l  training  programs  to  provide  training 
which  addre>ses  the  identified  manpower  need-  of  particular  com- 
munities Tn  the  process.  ATIECs  have  improved  the  accessibility 
and  availability  of  health  services  in  area-  of  need  and  have  served 
to  attract  and  retain  health  professional-  in  shortage  area-.  Since  1074. 


the  Department  has  assisted  the  development  of  23  AHEC  programs  throughout  the 
nation. 

The  committee  is  impressed  that  AHEC  can  improve  the  distribution  of  physicians 
and  other  health  professionals  in  a  positive  and  voluntary  manner.  Unfortunately, 
limited  funds  have  been  available  for  the  AHEC  program  in  recent  years  and  only 
12  new  AHEC  projects  have  been  initiated  since  1976.    In  1979,  the  last  year  in  which 
funds  were  available  for  new  AHECs,  more  than  7  schools  expressed  an  interest  in 
developing  AHEC  projects  while  funds  were  available  to  be  awarded  to  only  three. 

The  Committee  proposal  extends  the  existing  AHEC   program  throuqh  fiscal  year 
1984.    Authorizations  of  $19  million,  $21  million,  and  $23  million  are  provided  for 
fiscal  years  1982,  1983,  and  1984. 

The  Committee  notes  that  it  is  impressed  by  the  commitment  of  a  number  of 
states,  especially  North  Carolina,  South  Carolina,  Ohio  and  California,  to  establish 
statewide  AHECs;  the  Committee  intends  for  additional  statewide  projects  to  be 
initiated   wherever  possible. 
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The  Committee  proposal  also  provides  that  continued  Federal  sup- 
port, to  a  maximum  of  10  percent  of  the  total  AHEC  appropriation  in 
any  fiscal  year,  may  be  provided  to  AHEC  programs  which  have  pre- 
viously received  initial  development  support.  In  particular,  the  Com- 
mittee anticipates  that  the  Department  will  support  specific  projects 
proposed  by  AHEC  programs  first  initiated  in  1972  which  promise  to 
improve  the  distribution  of  health  professionals  in  their  areas.  Proj- 
ects designed  to  assist  the  National  Health  Service  Corps  by  providing 
preceptor-ships  in  shortage  areas  would  be  an  example  of  a  particularly 
appropriate  type  of  project.  The  Committer-  does  not  intend  for  any 
AHEC  program  otherwise  supported  under  the  existing  program  au- 
thority to  receive  funds  under  this  new  provision. 

C.  Kihimt'invnl  astsisfnw'c  to  'in/t'ir'i'hinln  ir<ym  flt'xi'iitrtiiitiiQffl  horfc- 
•j  rounds 

While  the  number  of  students  from  disadvantaged  backgrounds 
entering  the  health  professions  increased  during  the  early  7<Vs.  the 
number  and  percentage  of  such  students  has  decreased  in  the  past 
four  years.  In  response  to  the  continuing  need  fer  support  for  pro- 
grams to  encourage  students  from  disadvantaged  backgrounds  to  at- 
tend health  professions  M-hools.  the  Committee  proposal  revises  and 
'•xtends  the  current  authority  for  jrrants  and  contracts  for  programs 
which  provide  assistance  to  such  individuals. 


The  Committee  proposal  addresses  two  factors  which  many  believe  contribute 
to  the  current  limitation  on  the  njmber  of  students  from  disadvantaged  backgrounds 
in  health  professions  schools. 

(i)  One  factor  which  may  discourage  individuals  from  disadvantaged  backgrounds 
from  entering  careers  in  the  health  professions  is  the  high  cost  of  health 
professions  training.    As  previously 
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described,  the  Committee  proposal  provides  increased  assistance  to  such 
students  by  continuing  authorizations  for  the  Exceptional  Financial  Need 
scholarship  program.    The  Committee  also  intends  that  the  educational  assistance 
program  contribute  in  this  area  by  publicizing  existing  sources  of  financial  aid 
and  by  developing  work-study  opportunities  in  health  services  agencies.  The 
Committee  notes  that  work-study  opportunities  may  be  especially  appropriate 
for  students  in  schools  of  nursing.    However,  it  is  not  this  Committee's 
intention  that  funds  appropriated  under  this  authority  be  used  to  provide  wages 
under  work-study  programs-. 

(ii)  Surveys  indicate  that  a  higher  percentage  of  students  from  disadvantage 
backgrounds  fail  to  complete  health  professions  training  than  students  from  other 
backgrounds.  To  address  this  problem,  the  Committee  proposal  provides  assistance 
for  projects  to  provide  counseling  and  other  necessary  services  for  disadvantaged 
individuals  to  successfully  complete  their  health  professions  education. 

The  Committee  proposal  provides  that  not  less  than  80%  of  the  funds  should 
be  obligated  for  grants  and  contracts  to  health  professions  and  other  higher 
educational  institutions.    The  Committee  hopes  that  this  targeting  of  funds  will 
■provide  better  program  management  and  increase  the  number  of  students  from 
disadvantaged  backgrounds  who  enroll  in  health  professions  institutions 
in  future  years, 
d.    Financial  distress 

The  authority  for  the  Secretary  to  make  grants  to  health  professions 
schools  in  financial  distress  is  continued  only  for  schools  which  received  such 
funds  in  1981 . 

Since, four  schools  --  Meharry  Medical  and  Dental  Schools,  Tuskegee  School 
of  Veterinary  Medicine,  and  Xavier  University  School  of  Pharmacy  have 
made  substantial  contributions  toward  increasing  the  number  of  minorities 
in  the  health  professions  even  while  experiencing  severe  financial  distress, 
the  Committee  believes  that  they  warrant  Federal  assistance. 
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The  Committee  has  provided  authorizations  of  appropriations  of  "such  sums 
as  necessary"  for  each  of  the  next  three  fiscal  years  to  provide  such  financial 
distress  assistance. 


80-614  0-81-13 
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e.    Other  projects 

In  addition  to  these  four  major  areas,  the  Committee  extends,  with 
some  revisions,  existing  authorities  in  two  other  areas  in  which  the  Committee 
finds  that  limited  amounts  of  funds  have,  over  the  past  four  years,  efficiently 
addressed  significant  health  manpower  training  problems. 

(i)  Since  1971,  the  Committee  has  supported  the  training  and  utilization 
of  physician  extenders.    In  1977,  for  instance,  the  Committee  reported  the 
Rural  Health  Clinic  Act,  which  provides  for  Medicare  and  Medicaid  payments  to 
physician  assistant  --  and  nurse  practitioner  --  operated  clinics  in  rural  areas. 

After  reviewing  the  operation  of  physician  assistant  training  programs 
since  1976,  the  Committee  notes  that  evidence  continues  to  show  that  significant 
numbers  of  physician  assistants  enter  practice  in  rural  areas.    These  professionals 
help  increase  the  productivity  of  primary  care  physicians  and  thus  increase  the 
supply  of  needed  medical  services  in  these  areas. 

The  Committee  proposal  extends  the  physician  assistant  training  authority 
for  three  years  at  authorizations  of  $7  million,  $8  million,  and  $9  million  for 
•fiscal  years  1982,  1983,  and  1984,  respectively.    However,  the  Committee 
encourages  these  programs  to  seek  to  develop  a  funding  base  other  than  Federal 
grants  under  this  authority. 

(ii)  Finally,  the  Committee  proposal  extends,  with  minor  revisions, 
existing  authority  to  make  grants  to  and  enter  into  contracts  with  health 
professions  institutions  or  any  public  or  nonprofit  private  entity  to  support 
a  variety  of  projects  and  programs  to  improve  the  education  of  health  professionals 
including  projects  in  the  areas  of  nutrition,  geriatrics,  clinical  psychology, 

and  curriculum  development. 

The  Committee  proposal  also  authorizes  grants  for  two-year  medical  schools 
to  convert  to  full-fledged  schools  of  medicine.    In  particular,  the  Committee 
notes  that  the  medical  education  program  at  Morehouse  University  in  Atlanta 
is  currently  in  the  process  of  becoming  a  four-year  school  of  medicine. 
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PART  D  —  PUBLIC  HEALTH  PERSONNEL 

The  Committee  proposal  would:    (1)  revise  and  extend  existing  program 
authority  for  support  of  Public  Health  and  Health  Administration  institutions 
and  personnel;  and  (2)  provide  new  authority  for  program  support  for  residency 
training  in  preventive  medicine. 

The  Committee  concurs  in  the  1980  report  of  the  Department  of  Health  and 
Human  Services  concerning  public  health  personnel  in  which  the  Department 
concluded: 


The  scoj>e  of  public  health  continues  to  expand  as  broader 
interpretation  of  public  responsibilities  for  health,  greater 
public  participation,  and  demands  for  accountability  in  health 
matters  increase.  A  significant  proportion  of  the  core  work- 
force of  about  15U.UUU  individuals  enters  public  health  at  mid- 
career  from  related  health  occupations.  Most  tend  to  special- 
ize by  working  with  a  specific  population  group  or  health 
problem,  or  by  working  within  a  particular  setting  or  dis- 
cipline. About  2b  percent  of  this  core  group  now  has  graduate 
training  in  public  health.  As  much  as  half  of  the  workforce 
may  require  shoit-term  training  in  specific  areas,  preferably 
to  be  acquired  without  leaving  the  job  for  an  extended  period, 
in  order  to  keep  abreast  of  the  field  and  assure  continuing 
competency.  In  addition,  there  are  indications  that  educa- 
tional prourams  may  Ik'  deficient  in  preparing  students 
to  deal  with  the  significant  public  health  problems  of  minor- 
ities and  the  disadvantaged. 

The  Department,  in  that  same  report,  recommended: 

Federal  support  of  public  health  training  should  be  con- 
tinued, with  modifications  to  make  it  more  flexible  and 
responsive  to  sj>ecific  national  requirements.  New  initiatives 
to  improve  opportunities  for  minorities  and  to  increase  aware- 
ness of  all  personnel  to  minority  health  problems  are  needed. 
Continuing  comi>etency  training  is  needed  to  equip  the  current 
workforce  to  carry  out  Federal  initiatives  in  public  health. 
Increased  efforts  to  obtain  and  analyze  public  health  man- 
power data  are  indicated. 
The  Committee  propositi  addresses  the  recommendations  of  the 
Department  by  incorporating  specific  program  authority  designed 
to  insure  that  the  most  l-esponsive  actions  possible  to  meet  existing 
public  health  needs  will  be  taken. 

The  Committee  propositi  would  extend  the  current  program  of 
institutional  support  for  schools  of  public  health  with- 

out 'significant  change.  The  Committee  is  aware  that  the  continued 
need  for  additional  graduates  from  schools  of  public  health  is  well 
documented,  and  believes  that  the  anticipated  income  levels  of  such 
health  professions  is  such  that  continued  Federal  basic  institutional 
support  is  both  warranted  and  necessary. 
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The  Committee  proposal  would  also  extend  programs  of  support  for  public 
health  traineeships,  graduate  programs  in  health  administration,  and  health 
administration  traineeships  through  fiscal  year  1984  with  minor  modifications. 
The  Committee  has  noted  the  effect  of  these  programs  and  expects  with  the 
modifications  it  proposes,  continued  progress  toward  the  goal  of  an  adequare 
supply  of  well  trained  professionals. 

Finally,  new  authority  is  provided  to  plan,  develop,  expand,  and  provide 
financial  assistance  to  trainees  in  residency  training  programs  in  preventive 
medicine.    This  program,  proposed  by  the  Administration,  is  included  by  the 
Committee  as  a  mechanism  to  help  alleviate  existing  shortages  in  critical 
areas  of  public  health. 

PART  E  —  ALLIED  HEALTH  PROFESSIONS 
The  Committee  proposal  would  extend  the  authority  for  support  of  special 
projects  relating  to  allied  health  personnel  contained  in  Title  VII  of  the 
Public  Health  Service  Act.    The  Committee  is  concerned  that  comprehensive 
statistical  information  on  allied  health  professionals  is  lacking  and  asks 
the  Department  of  Health  and  Human  Services  to  incre-se  its  efforts  at  collection 
and  analysis  of  data  relating  to  the  supply,  costs,  and  distribution  of  this 
workforce.    Despite  this  lack  of  comprehensive  data,  reports  to  the  Committee 
have  shown  programs  supported  under  the  allied  health  special  project  authority 
and  its  predecessors  to  have  achieved  some  success  in  reducing  many  of  the 
national  shortages  in  allied  health  professions.    The  Committee,  in  extending 
existing  program  authority,  expects  that  similar  progress  will  be  made  in  those 
specialties  which  are  yet  experiencing  shortages  of  personnel  --  which,  according 
to  information  supplied  to  the  Committee,  include  respiratory  therapy,  speech 
pathology,  audiology,  and  professionals  to  aid  in  the  rehabilitation  and  mobility 
of  the  blind.    The  Committee  anticipates  that  new  administrative  initiatives  in 
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monitoring  and  stimulating  the  supply  of  these  personnel  will  be  undertaken 
under  the  special  project  authority. 

The  Committee  has  also  received  reports  on  the  special  needs  of  rural 
and  small  health  care  institutions.    While  it  recognizes  that  national  shortages 
have  been  alleviated,  the  Committee  is  disturbed  by  the  critical  shortages  in 
these  institutions  and  by  the  problems  of  distribution  in  certain  geographic 
areas  and  rural  and  urban  settings.    Several  Federal  programs  begun  in  recent 
years  have  demonstrated  qualified  achievement  in  placing  trained  personnel  in 
underserved  areas  and  the  Committee  intends  that  these  be  continued,  expanded, 
and  improved. 

Finally,  the  Committee  agrees  with  reports  of  the  Department  of  Health 
that  the  regulation,  licensure,  and  expanded  use  of  allied  health  professionals 
and  guilds  have  proliferated.    The  Department  of  Health  and  Human  Services  has 
noted  that  this  proliferation  has  been  accomplished  with  little  lon-g-range  plan- 
ning, cost  control,  or  attention  to  efficiency.    The  Committee  intends  that  pro- 
jects for  improvement  in  the  quality  of  allied  health  care  delivery  be  continued, 
but  it  further  intends  that  this  continuation  be  effected  with  a  special  concern 
for  the  ultimate  health  costs. 
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PART  F  —  PHYSICIAN  STUDY 


The  Committee  believes  that  the  distribution  of  physicians 
by  specialty  and  by  geographic  location  continues  to  be  one  of 
the  most  important  issues  facing  the  health  care  system  today. 
Despite  numerous  studies  in  recent  years  by  the  Federal  govern- 
ment, the  professions,  and  other  entities  or  individuals,  many 
questions  relating  to  factors  affecting  physician  distribution 
remain  unanswered. 

To  help  assure  continued  attention  to  unresolved  issues, 
the  Committee  proposal  would  provide  for  the  Secretary  of 
Health  and  Human  Services  to  arrange  for  a  study  to  determine 
the  implications  of  increased  physician  supply,  projected 
specialty  distribution,  and  patterns  of  third-party  payments  for 
physicians  services   (including  variations  by  specialty  or 
"geographic  area  and  differences  in  the  amount  of  payments 
supporting  residency  training  programs)   for  physician  dis- 
tribution  (geographic  and  specialty),  health  care  costs,  and 
quality  of  health  care.     The  study  would  be  conducted  by  the 
Institute  of  Medicine  of  the  National  Academy  of  Sciences, 
if  the  Institute  of  Medicine  is  willing  to  do  so.     An  interim 
report  on  the  study  would  be  required  to  be  completed  not 
later  than  March  30,  1983,  and  a  final  report,  not  later 
than  September  30,  1984. 
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TITLE  III  -  NURSE  TRAINING 

The  Committee  has  received  much  information  on  the  problems  of  the 
national  nurse  shortage  and  is  of  the  opinion  that  Federal  programs  of 
assistance  must  be  continued  and  strengthened  to  ensure  the  appropriate 
supply,  quality,  and  distribution  of  nurses  throughout  "the  country. 

To  increase  the  number  of  nurses,  the  Committee  bill  vould  revise  and 
extend  several  programs  supported  under  Title  VIII  of  the  Public  Health 
Service  Act.     The  provisions  "include  an  extension  of  the  institutional  support 
(capitation)  program  to  nursing  schools,  which  is  calculated  on  the  basis 
of  the  numbers  of  students  these  schools  enroll,  as  well  as  a  program 
option  that  would  require  a  renewed  effort  to  increase  enrollment. 
The  Committee  recommends  the  extension  of  the  loans  and  scholarship 
programs  for  nursing  students  to  make  this  increasingly  expensive 
training  accessible  to  lower-and  middle-income  students.     The  Committee 
recommends  the  extension  of  the  authority  for  special  projects  to 
increase  the  enrollment  of  students  from  disadvantaged  backgrounds', 
and  the  bill  requires  that  such  projects  receive  no  less  than  twenty 
percent-  of  funds  appropriated  under  the  special  projects  authority.  Such 
programs  have  been  notably  underused  and  improperly  developed  in  the 
past  and  it  is  the  Committee's  intent  that  new  and  vigorous  efforts 
be  made  to  recruit  and  train  disadvantaged  students. 

While  the  Committee  is  not  of  the  opinion  that  all  nursing  personnel 
must  possess  identical  degrees  or  highly  sophisticated  training  in 
order  to  perform  adequately,  it  does  recognize  that  there  is  an  increased 
and  increasing  need  for  nurses  educated  in  new  forms  of  practice, 
in  program  management,  and  in  teaching  activities.     In  an  effort  to  aid 
nursing  schools  in  meeting  these  needs,  the  Committee  proposes'  various 
forms  of  assistance  to  institutions  and  students.     An  undergraduate 
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program  is  made  eligible  to  receive  institutional  support  if  a  specified 

percentage  of  its  entering  class  possesses  some  previous  nursing 

degree  and  is  to  be  in  training  for  ahigher  degree.     It  is  the  Committee's 

intent  that  such  programs  serve  both  to  provide  career  direction 

for  individuals  and  to  supply  nurses  to  fill  the  personnel  requirements 

of  health  care  delivery  systems.     Toward  these  same  ends,  the  Committee 

proposes  the  extension  of  authority  for  special  projects  in 

continuing  education  and  re-training. 

The  bill  would  also  extend  the  program  of  support  for  students 
who  are  in  programs  of  advanced  nurse  training.     The  Committee  has 
heard  testimony  relating  to  the  need  for  nurse-midwives  and  intends 
that  these  nursing  specialists  be  aided  through  this  and  other 
programs.     In  recognition  of  the  great  difficulties  that  nurses 
working  in  institutional  settings  face,  the  Committee  would  also 
emphasize  the  use  of  this  money  to  educate  nursing  administrators. 
The  Committee  further  recognizes  the  need  for  nurse  educators  and 
intends  that  at  least  half  of  the  money  appropriated  for  these 
traineeships  go  to  students  who  plan  to  teach  in  fields  of  nursing. 

In  its  consideration  of  appropriate  Federal  involvement  in 
nursing  education,  the  Committee  is  not  unmindful  of  arguments  pre- 
sented that  the  numbers  of  nurses  are  adequate  but  that  the  work 
force  is  subject  to  severe  problems  of  maldistribution.    While  the 
Committee  believes  that  the  supply  of  nurses  is  inadequate,  it  is 
of  the  opinion  that  there  are  significant  disparities  in  the 
distribution  of  nurses  among  geographic  areas.     The  Committee 
recommends  the  extension  of  programs  to  train  nurse-practitioners 
and  proposes  certain  changes  in  the  nurse-practitioner  traineeship 
program  to  make  more  effective  the  provisions  requiring  service 
within  a  health  manpower  shortage  area. 
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The  Committee  also  recommends  that  the  special  projects  authority 
relating  to  distribution  of  nursing  personnel  be  extended.     The  Committee 
feels  that  this  authority  has  been  used  insufficiently  in  the  past  and 
would  require  that  no  less  than  twenty  percent  of  the  funds  appropriated 
under  the  general  special  projects  authority  be  used  for  projects  relating 
to  distribution. 

Finally,  the  Committee  proposes  to  establish  a  new  program  of  loans 
and  scholarships  for  persons  who  have  not  been  enrolled  in  school  or  part 
of  the  work  force  for  seven  years  or  more.    While  not  limited  to  such,  this 
program  is  primarily  intended  to  aid  those  persons  who  have  been  out  of 
the  work  force  because  of  parental,  household,  or  familial  responsibilities 
and  who  now  wish  to  educate  themselves  as  nurses. 
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PROGRAM  ADMINISTRATION 

The  Committee  proposal  is  based  on  the  premise  that  need  continues 
to  exist  for  targeted  Federal  leadership,  stimulus,  and  support  in  the 
field  of  health  professions  and  nurse  training.    To  allow  the  government 
to  play  its  appropriate  role,  programs  authorized  in  the  Committee  proposal 
must  be  carried  out  effectively  and  in  a  timely  manner.    Adequate  resources 
must  be  made  available  in  the  Department  of  Health  and  Human  Services  for 
the  purpose  of  administering  the  programs. 

V.    PROGRAM  OVERSIGHT 

The  Committee's  principal  oversight  activities  with  respect  to  the  program 
authorities  in  this  were  conducted  by  the  Subcommittee  on  Health  and  the 
Environment  in  connection  with  its  consideration  of  this  legislation.  Over- 
sight hearings  on  the  National  Health  Service  Corps  were  held  by  the  Subcom- 
mittee on  Health  and  the  Environment  on  January  30,  1980  (No.  96-109).  Legis- 
lative hearings  on  the  extension  proposals  contained  in  this  proposal  were 
conducted  on  March  20,  21,  24,  26,  and  27,  1980  (No,  96-148).    Hearings  on 
these  authorities  were  also  conducted  on  March  4  and  12  of  this  year. 

The  proposed  legislation  is  designed  to  respond  to  the  Subcommittee's 
findings.  The  Committee  has  not  received  reports  from  its  Subcommittee  on 
Oversight  and  Investigations  or  the  Committee  on  Government  Operations. 

VI.    INFLATION  IMPACT  STATEMENT 
The  Committee  is  unaware  of  any  inflationary  impact  on  the  economy  that 
would  result  from  the  passage  of  the  proposed  legislation.  The  proposal  pro- 
vides authorizations  of  appropriations  for  fiscal  year  1981  of  $433  million. 
This  is  a  25%  reduction  from  the  base  appropriation  of  $572  million. 
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Furthermore,  some  of  the  money  authorized  under  this  proposal  will  be 
recourjd  by  the  Federal  government.  For  example,  student  loans  authorized 
und<-r  this  legislation  must  be  repaid,  and  many  entities  to  which  National 
F-alth  Service  Corps  personnel  are  assigned  must  repay  to  the  Federal  govern 
ment,  from  collections  received  from  services  provided  by  Corps  personnel, 
the  pay  and  allowances  of  such  personnel  as  well  as  the  amount  of  National 
Health  Service  Corps  scholarship  support  such  assignees  may  have  received. 

Finally,  the  provisions  of  this  proposal  which  encourage  the  training 
of  primary  care  physicians  will  ensure  the  availability  of  health  care  pro- 
viders who  are  trained  to  emphasize  ambulatory  care  services  rather  than 
more  costly  secondary  and  tertiary  care  services  which  are  all  too  often 
required  today. 

VII.    AGENCY  REPORTS 
Agency  reports  were  requested  on  H.R.  2004  in  March  1980,  from  the 
Office  of  Management  and  Budget  and  the  Department  of  Health  and  Human 
Services,  but  as  of  the  date  of  filing  no  reports  had  been  received. 
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C^P+e-r-  ^  HEALTH  PROFESSIONS  EDUCATIONAL  ASSISTANCE 

AND  NURSE  TRAINING  AMENDMENTS  OF  1981 

St'.o-7^  — Short  Title;  Reference  to  Act;  and  Table  of  Contents. 

Sec.  Wnfr) provides  the  Act's  short  title,  "Health  Professions  Educational  Assis- 
tance and  Nurse  Training  Amendments  of  1981." 

S^' .  fc-7~v.Vv  provides  that  any  reference  to  an  amendment  to  or  repeal  of  a  Section 
shall  be  considered  to  be  made  to  a  section  or  other  provision  of  the  Public 
Health  Service  Act. 
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Sj.bchapHr  rt— NATIONAL  HEALTH  SERVICE  CORPS  PROGRAMS  REVISION 
AND  EXTENSION  OF  NATIONAL  HEALTH  SERVICE  CORPS 

Sec.  feV7fr&5u]  amends  Section  331(a)(1)  of  the  Public  Health  Service  Act  to  in- 
clude as  members  of  the  National  Health  Service  Corps  (in  addition  to  designated 
Officers  of  the  Public  Health  Service  and  appointed  civilian  employees  of  the 
United  States)  such  other  individuals  who  are  not  employees  of  the  United  States 
but  who  are  employees  of  the  entities  to  which  they  are  assigned  by  the  Secretary. 

Sec.  k11?(*)(2)  amends  Sec.  331(d)  of  the  Public  Health  Service  Act  to  exempt 
those  individuals  who  are  Members  of  the  Corps  but  who  are  not  employees  of  the 
United  States  from  pay  regulations  of  the  Secretary  and  to  require  that  such  indi- 
viduals, when  assigned  to  another  service  entity,  be  subject  to  the  personnel  sys- 
tem of  the  entity  (except  that  the  individual  shall  be  entitled  to  receive  an 
income  equal  to  that  which  would  have  been  received  had  he  remained  a  civilian 
employee  of  the  United  States  appointed  to  the  Corps.) 

Sec.   UZtftfaCl)  amends  Sec.  331(h)(1)  of  the  Public  Health  Service  Act  to  redesig 
nate  the  Department  of  Health,  Education,  and  Welfare  as  the  Department  of  Health 
and  Human  Services. 

Sec.  iollt(&)  fa)  amends  Sec.  331  of  the  Public  Health  Service  Act  to  require  the 
Secretary  to  prescribe  conversion  provisions  for  those  members  of  the  Corps  who 
are  not  employees  of  the  United  States  who,  within  one  year  after  completing 
their  service,  become  Commissioned  officers  in  the  Public  Health  Service.  One 
such  provision  would  entitle  such  an  individual  to  credit  for  the  period  of  such 
service  in  determining  that  individual's  retirement  benefits. 
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Sec  0-Z?i  (a)(5)  amends  Sec  331(c)  of  the  Public  Health  Service  Act  to  provide 
that  the  Secretary  may  reimburse  applicants  seeking  to  fulfill  their  scholarship 
service  obligation  through  private  practice  for  actual  and  reasonable  expenses 
incurred  in  traveling  to  and  from  their  places  of  residence  to  a  health  manpower 
shortage  area  in  which  they  may  be  assigned  to  practice  for  the  purpose  of  evalu- 
ating such  an  area  with  regard  to  being  assigned  in  such  area. 

Sec.&*7r(b)(l)  amends  Sec.  333(a)  of  the  Public  Health  Service  Act  to  provide 
that  the  Secretary  may  assign  Corps  personnel  to  provide  services  in  or  to  a 
health  manpower  shortage  area  only  if,  in  addition  to  current  requirements,  the 
Corps  member's  application  demonstrates  that  the  area  or  population  group  he 
wants  to  serve  has  a  shortage  of  personal  health  services  and  that  he  will  be 
located  to  provide  services  to  the  greatest  number  of  persons  in  such  area  or 
included  in  such  population  group.    This  demonstration  shall  be  made  on  the 
basis  of  health  manpower  shortage  area  designation  criteria  and  on  additional 
criteria  which  the  Secretary  shall  prescribe  to  determine  if  the  area  or  popu- 
lation group  to  be  served  by  the  applicant  has  a  shortage  of  personal  health 
services . 

Sec. CZ7£(b)(2)  amends  Sec.  333(a)  of  the  Public  Health  Service  Act  to  require 
the  Secretary  not  to  discriminate  against  entities  which  receive  no  other  Federal 
assistance  under  the  Public  Health  Service  Act,  but  which  apply  for  the  assignment 
of  National  Health  Service  Corps  members. 

Sec.  C>Z?$(b)(3)  amends  Sec.  333  of  the  Public  Health  Service  Act  to  require  that 
the  Secretary  not  approve  an  application  from  an  entity  for  the  assignment  of  a 
member  of  the  National  Health  Service  Corps  who  is  not  an  employee  of  the  United 
States,  unless  that  entity  assures  the  Secretary  that  it:     (A)  has  sufficient 
financial  resources  to  provide  that  member  of  the  Corps  with  an  income  which  is 
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not  less  than  that  which  the  person  would  receive  as  a  civilian  employee  of  the 
United  States  appointed  to  the  Corps,  or  (B)  would  have  sufficient  financial 
resources  if  it  received  supplemental  grant  support.    This  section  also  author- 
izes the  Secretary  to  make  such  a  supplemental  grant  award  to  assist  an  entity  in 
meeting  the  salary  requirements  of  a  member  of  the  Corps  assigned  to  it,  if  the 
Secretary  determines  that  the  entity  does  not  have  sufficient  financial  resources 
to  provide  the  required  income  for  that  member  of  the  Corps. 

Sec.  62"£"'b)(4)  amends  Sec.  333  of  the  Public  Health  Service  Act  to  require  the 
Secretary  to  provide  technical  assistance  to  entities  in  health  manpower  shortage 
areas  desiring  to  apply  for  assignment  of  National  Health  Service  Corps  personnel 
in  (a)  analyzing  the  potential  use  of  such  health  professions  personnel  by  the 
residents  of  such  areas;  (b)  determining  the  need  for  such  personnel;  (c)  deter- 
mining the  available  financial  base  to  support  the  practice  of  such  personnel; 
and  (d)  determining  the  types  of  inpatient  and  other  health  services  that 
should  be  provided  by  such  personnel. 

Sec. Gl%  (b)(5)  amends  Sec.  333  of  the  Public  Health  Service  Act  to  require  the 
Secretary  to  conduct  programs  to  demonstrate  improvements  that  can  be  made  in 
the  assignment  of  members  of  the  Corps  to  health  manpower  shortage  areas  and  in 
the  delivery  of  health  care  by  Corps  members  in  such  areas  through  coordination 
with  State  and  local  governments  and  other  qualified  entities  with  expertise  in 
planning,  developing,  and  operating  primary  health  care  centers.     Such  demon- 
strations will  include  programs  in  which  the  Secretary  enters  into  agreement  with 
a  qualified  entity  under  which  the  Secretary  will  assign  members  of  the  Corps  to 
primary  care  entities  in  appropriate  health  manpower  shortage  areas,  if  the 
qualified  entity  places  in  effect  a  program  for  the  planning,  development,  and 
operation  of  primary  care  centers  in  such  areas.    As  a  prerequisite  to  partici- 
pation in  such  demonstration  programs,  the  Secretary  must  determine  that  the 
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State  or  other  qualified  entity  is  able  (i)  to  analyze  potential  use  of  health 
professions  personnel  by  the  residents  of  potentital  service  area;  (ii)  to  deter- 
mine the  need  for  such  personnel  and  have  the  capacity  to  recruit,  select,  and 
retain  such  personnel  to  meet  that  need;  (iii)  to  determine  the  presence  of  and 
need  for  additional  sources  of  financial  support  for  such  personnel;   (iv)  to 
determine  the  types  of  inpatient  and  other  health  services  that  should  be  pro- 
vided by  such  personnel;  (v)  to  assist  such  personnel  in  the  development  and 
management  of  their  practice;   (vi)  to  assist  in  planning  and  development  of 
needed  primary  health  care  facilities;  and  (vii)  to  assist  in  establishing  any 
required  primary  health  care  center  governing  body  and  to  assist  such  body  in 
defining  and  carrying  out  its  responsibilities. 

Sec.  ^73(c)(l)  through  (c)(3)  provide  correcting  amendments  to  Sec.  334(a) 
of  the  Public  Health  Service  Act  to  properly  describe  cost  sharing  procedures 
for  entities  to  which  members  of  the  National  Health  Service  Corps  who  are  not 
employees  of  the  United  States  are  assigned. 

Sec.  U7f(c)(4)  amends  Sec.  334(b)  of  the  Public  Health  Service  Act  to  require 
that  the  Secretary  not  discriminate  against  public  entities  in  application  of 
the  waiver  provisions  of  the  cost-sharing  requirements  associated  with  a  National 
Health  Service  Corps  assignee. 

Service 

Sec. t2??(c)(5)  amends  Sec.  334(e)  of  the  Public  HealtlyyAct  to:     (1)  establish 
a  revolving  fund,  to  be  called  the  National  Health  Service  Corps  Fund,  in  the 
Treasury  of  the  United  States;   (2)  provide  for  deposits  to  the  Fund  under  the 
cost-sharing  provisions  of  the  National  Health  Service  Corps  program;  (3)  auth- 
orize deposit  and  investment  of  funds  in  the  Fund  by  the  Secretary  of  Health 
and  Human  Services  with  the  approval  of  the  Secretary  of  the  Treasury;  (4)  auth- 
orize the  Secretary  of  Health  and  Human  Services,  without  fiscal  year  limitation, 
to  use  funds  in  this  Fund  to  carry  out  the  purposes  of  the  National  Health  Service 
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Corps  program;  and  (5)  specifically  exempt  the  Fund  and  funds  credited  to  it 
from  apportionment  for  any  other  purpose. 

Sec.&17£  d)(l)  amends  Subpart  II  of  Part  D  of  Title  III  of  the  Public  Health 
Service  Act  (National  Health  Service  Corps  program)  by  transferring  Section  755 
of  the  Public  Health  Service  Act  (special  grants  for  former  Corps  members  to 
enter  private  practice)  to  that  subpart,  and  by  adding  a  new  section,  to  be  desig 
nated  "Preparation  for  Practice,"  to  that  subpart.     Under  that  new  section,  the 
Secretary  is  authorized  to  make  grants  and  enter  into  contracts  with  public  and 
private  non-profit  entities  to  conduct  programs  to  prepare  individu  is  with  a 
service  obligation  to  the  National  Health  Service  Corps  to  effectively  provide 
health  services  in  the  health  manpower  shortage  areas  to  which  zhey  are  assigned. 

Sec.  fcn£$d)(2)  amends  Sec.  336(a)(1)  of  the  Public  Health  Service  Act  to  make 
an  individual  who  has  completed  at  least  two  years  of  his  obligated  service  in 
the  Corps,  and  who  agrees  to  engage  in  private  full-tin^  clinical  practice  in 
a  health  manpower  shortage  area,  eligible  to  receive  r.rant  support  under  that 
section  (not  to  exceed  $25,000)  to  assist  in  meeting  the  costs  of  initiating 
such  practice. 

SeciHt  (e)  amends  Sec.  338(a)  of  the  Public  Health  Service  Act  to  provide 
authorizations  of  appropriations  for  the  National  Health  Service  Corps  program 
of  $110  million  for  fiscal  year  1982,  $12C  million  for  fiscal  year  1983,  and 
$130  million  for  fiscal  year  1984. 

Sec.  fnS(f)  requires  the  Secretary  to  report  to  the  Congress  not  later  than 
April  I,  1983  the  results  of  a  study  designed:     (a)  to  evaluate  the  criteria 
currently  used  to  determine  if  s.i  area  is  a  health  manpower  shortage  area; 
(b)  to  see  if  any  areas  which  are  not  truly  health  manpower  shortage  areas  may 
have  been  so  designated  usi^g  existing  criteria;  and  (c)  to  consider  different 
criteria  which  might  be  used  to  designate  health  manpower  shortage  areas. 
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REVISION  AND  EXTENSION  OF  A  NATIONAL  HEALTH  SERVICE  CORPS 
SCHOLARSHIP  PROGRAM 

Sec.£2'/"?(a)  (1)  amends  Sec.  752(b)  of  the  Public  Health  Service  Act  to  require 
the  Secretary  to  determine,  not  later  than  90  days  before  an  individual  is  to 
begin  fulfilling  his  National  Health  Service  Corps  scholarship  obligated  service, 
whether  that  individual  shall  provide  such  service  as  an  employee  of  the  United 
States  or  as  a  member  of  the  Corps  who  is  not  an  employee  of  the  United  States. 
If  the  Secretary  determines  that  the  individual  shall  provide  obligated  service 
as  a  member  of  the  Corps  who  is  not  an  employee  of  the  United  States,  the  Secre- 
tary shall  designate  such  individual  as  a  member  of  the  Corps  to  provide  such 
service. 

Sec.  i2^(a) (2) (A)  provides  a  conforming  amendment  to  Sec.  752  of  the  Public 
"Health  Service  Act  (obligated  service)  to  include  as  designated  members  of  the 
Corps  those  individuals  who  are  fulfilling  a  National  Health  Service  Crops  scholar- 
ship obligation  but  who  are  not  employees  of  the  United  States. 

Sec. t>iy\  (a)(2)(B)  amends  Sec.  752(d)  of  the  Public  Health  Service  Act  to  include 
only  individuals  who  are  employees  of  the  United  States  among  those  whom  the  Sec- 
retary may  detail  to  other  units  of  the  Department  to  fulfill  their  periods  of 
obligated  service. 

Sec.  627i(b)  amends  Sec.  752(e)  of  the  Public  Health  Service  Act  to  require  that 
the  duration  of  service  of  an  individual  receiving  a  National  Research  Service 
Award  (as  provided  for  under  Sec.  472  of  the  Public  Health  Service  Act)  be  counted 
against  that  individual's  National  Health  Service  Corps  scholarship  obligated 
service  time. 
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Sec. {/I'M  (c)(1)  amends  Sec.  753(b)(1)(B)  of  the  Public  Health  Service  Act 
to  require  any  National  Health  Service  Act  to  require  any  National  Health 
Service  Corps  scholarship  recipient  who  is  fullfilling  his  service  obligation 
in  private  practice  in  a  health  manpower  shortage  area  to  accept  assignment 
under  the  Medicare  program  and  to  have  an  agreement  with  the  appropriate  State 
Agency  to  provide  services  to  Medicaid  eligible  individuals. 

Sec. jlll (c)(2)  amends  Sec.  753  of  the  Public  Health  Service  Act  by  adding  three 
new  provisions  that:     (1)  authorize  the  Secretary  to  permit  any  individual  who 
breaches  his  National  Health  Service  Corps  scholarship  contract  by  failing  to 
begin  or  to  complete  his  scholarship  service  obligation,  to  fulfill  such  obliga- 
tion as  a  member  of  the  Corps;   (2)  provide  that  the  Secretary  may  pay  an  indi- 
vidual, who  has  entered  into  an  agreement  to  fulfill  his  service  obligation 
through  private  practice,  an  amount  to  cover  all  or  part  of  the  individual's  ex- 
penses reasonably  incurred  in  transporting  himself,  his  family,  and  his  possessions 
to  the  location  of  his  private  clinical  practice;  and  (3)  require  the  Secretary, 
upon  request,  to  provide  technical  assistance,  in  establishing  a  clinical  practice, 
to  those  individuals  wishing  to  fulfill  their  National  Health  Service  Corps 
scholarship  obligation  in  private  practice  in  a  health  manpower  shortage  area. 

Sec.  (tin6:. (c)(3)  amends  Sec.  751(c)(2)  of  the  Public  Health  Service  Act  to  re- 
quire the  Secretary  to  provide  information  to  potential  National  Health  Service 
Corps  scholarship  recipients  concerning  possible  fulfillment  of  any  future  serv- 
ice obligation  through  private  practice  in  a  health  manpower  shortage  area. 

Sec.  (s.2^(c)(4)(A)  amends  Sec.  753(a)  of  the  Public  Health  Service  Act  (private 
practice)  to  clarify  that  an  individual  who  received  a  scholarship  under  Sec.  225 
of  the  Public  Health  Service  Act  (a  predecessor  Federal  scholarship  program  to 
the  National  Health  Service  Crops  scholarship  program)  is  eligible  for  the  pri- 
vate practice  option  under  Sec.  753. 
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Sec.  67.7^(C)(4)(B)  amends  Sec.  754(c)  of  the  Public  Health  Service  Act  to 
clarify  that  existing  repayment  requirements  applying  to  an  individual  who 
received  scholarship  assistance  under  Sec.  225  of  the  Public  Health  Service  Act 
(a  predecessor  Federal  scholarship  program  to  the  National  Health  Service  Corps 
scholarship  program)  are  not  altered  by  virtue  of  that  individual  electing  the 
private  practice  option. 

Sec.,:i  ?£f(c)(4)(C)  provides  a  technical  conforming  amendment  to  Sec.  735(c)(1) 
of  the  Public  Health  Service  Act. 

Sec.£279(d)  amends  Sec.  751(a)  of  the  Public  Health  Service  Act  to  include 
clinical  psychologists  among  those  health  professions  eligible  to  participate  in 
the  National  Health  Service  Corps  scholarship  program  if  the  Secretary  determines 
such  health  professionals  are  needed  by  the  Corps. 

Sec.  v  i'^e)  makes  a  technical  amendment. 

Sec.  b11?(£ )  amends  Sec.  756(a)  of  the  Public  Health  Service  Act  to  provide  auth- 
orizations of  appropriations  for  the  National  Health  Service  Corps  scholarship  pro- 
gram of  $55  million  for  fiscal  year  1982;  $50  million  for  fiscal  year  1983;  and 
$55  million  for  fiscal  year  1984.     In  addition,  provision  is  included  to  make 
continued  scholarship  awards  available  through  fiscal  year  1987  to  students  who 
enter  into  written  contracts  with  the  scholarship  program  before  October  1,  1984. 

Sec.  i2.7i(g)  provides  an  effective  date  for  the  provisions  of  Sec.  102(a) 
which  is  the  date  of  enactment  of  the  Act.     This  section  further  provides  that 
any  individual  who  has  entered  into  a  National  Health  Service  Corps  scholarship 
contract  prior  to  the  date  of  enactment  of  this  Act,  but  who  has  not  yet  begun 
the  period  of  obligated  service  required  under  that  contract,  shall  be  given  the 
opportunity  to  revise  that  contract  to  permit  that  individual  to  serve  such 
period  as  a  member  of  the  Corps  who  is  not  an  employee  of  the  United  States. 
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Sulrfcf&r   B  -HEALTH  PROFESSIONS  PROGRAMS  UNDER  TITLE  VII 
PART  A — CONSTRUCTION  ASSISTANCE 

Sec.fc2.££  amends  Sec.  721(c)  of  the  Public  Health  Service  Act  by  repealing  the 
enrollment  increase  requirement  in  the  existing  construction  grant  program  for 
the  health  professions  educational  institutions,  and  by  applying  the  provisions 
of  that  amendment  to  entities  which  received  such  grants  prior  to  the  date  of 
enactment  of  this  Act. 

Sec.C;2?t (a)  amends  Sec.  720(a)  of  the  Public  Health  Service  Act  to  authorize 
the  Secretary  to  make  grants  to  schools  providing  the  first  two  years  of  medical 
education  to  assist  in  the  construction  of  teaching  facilities  which  such  schools 
may  require  to  become  four  year  schools  of  medicine. 

Sec.  (*l£l(b)  amends  Sec.  720(b)  of  the  Public  Health  Service  Act  to  provide  an 
authorization  of  $15  million  for  construction  grants  to  two-year  schools  of  medi- 
cine for  fiscal  year  1983,  to  remain  available  until  expended. 

SecfcZfi (c)  amends  Sec.  721(b)(1)  of  the  Public  Health  Service  Act  to  require 
that  an  applicant  for  construction  grant  funds  authorized  by  this  section  be  an 
accredited  public  or  nonprofit  school  providing  the  first  two  years  of  education 
leading  to  the  degree  of  doctor  of  medicine. 

Sec.  (tlS  I  (d)  provides  a  technical  conforming  amendment  to  Sec.  721(g)  of  the 
Public  Health  Service  Act. 

Sec. (t>Z? I  Ce)  amends  Sec.  722(a)  of  the  Public  Health  Service  Act  to  provide  that 
the  amount  of  construction  grants  authorized  by  this  section  shall  be  determined 
by  the  Secretary  but  may  not  exceed  80  percent  of  total  project  costs. 
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Sec.^Z^'f)  provides  a  technical  conforming  amendment  to  Sec.  720(a)  of  the 
Public  Health  Service  Act. 

Sec  bill-  amends  Sec.  726(b)  of  the  Public  Health  Service  Act  to  permit  the 
Secretary  to  make  all  authorized  interest  subsidy  payments  on  any  loan  made 
under  and  in  accord  with  the  terms  of  this  section  prior  to  October  1,  1981. 

PART  B—  STUDENT  ASSISTANCE 

Sec. ^-23 (a)  amends  Sec.  728(a)  of  the  Public  Health  Service  Act  (relating  to 
the  Federal  program  of  insured  loans  to  graduate  students  in  health  professions 
schools)  by  continuing  at  $520  million  for  each  of  the  next  four  fiscal  years 
the  ceiling  on  the  total  principal  amount  of  new  loans  made  and  installments 
paid  pursuant  to  lines  of  credit  to  borrowers  covered  by  Federal  loan  insurance 
under  this  program.     Provision  is  also  made  that  no  insurance  may  be  granted 
for  any  loan  made  or  installment  paid  after  September  30,  1986. 

Sec  (»Z$j(b)  amends  Sec.  728(c)  of  the  Public  Health  Service  Act  to  provide 
that  for  any  Health  Education  Assistance  Loan  included  in  a  consolidated  loan 
under  the  authority  of  the  Student  Loan  Marketing  Association,  the  interest 
rate  on  such  consolidated  loan  shall  equal  the  weighted  average  of  all  loans 
offered  for  consolidation.     However,  the  amendment  also  provides  that  such 
interest  rate  shall  be  no  less  than  the  applicable  interest  rate  of  the  guaran- 
teed student  loan  program  established  under  part  B  of  title  IV  of  the  Higher 
Education  Act  of  1965. 

Sec.6Z83(c)  amends  Sec.  729(a)  of  the  Public  Health  Service  Act  to  increase 
the  maximum  allowable  borrowing  limits  under  the  Federal  program  of  insured  loans 
to  graduate  students  in  schools  of  medicine,  osteopathy,  or  dentistry  to  $20,000 
per  year  with  an  aggregate  maximum  of  $80,000  over  four  years. 
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Sec. £2ii(d)(l)  amends  Sec.  731(a)(2)  of  the  Public  Health  Service  Act  to 
allow  a  deferral  of  payment  on  the  principal  and  interest  on  the  loan  (cur- 
rently only  a  deferral  on  the  principal  is  authorized)  during  specified  periods 
of  education,  training,  and  public  service. 

Sec  G£83(d)(2)  amends  Sec.  731(a)(2)  of  the  Public  Health  Service  Act  to  re- 
quire the  lender  to  offer,  in  accordance  with  criteria  prescribed  by  the  Sec- 
retary, a  schedule  for  repayment  of  principal  and  interest  under  which  a  portion 
of  the  principal  and  interest  otherwise  payable  at  the  beginning  of  the  repay- 
ment period  is  deferred  until  a  later  time. 

See.&2S'-vd)(3)  amends  Sec.  731(c)  of  the  Public  Health  Service  Act  with  a  tech- 
nical conforming  amendment. 

Sec.  tli:(e)  amends  Sec.  737  of  the  Public  Health  Service  Act  to  delete  the  cur- 
rent requirement  that  only  those  institutions  receiving  capitation  grant  support 
(or  eligible  to  receive  such  support)  are  to  be  eligible  to  participate  in  the 
Federal  program  of  insured  loans  to  graduate  students  in  the  health  professions. 

Sec. US -[£ )(1)  amends  Sec  739(b)  of  the  Public  Health  Service  Act  by  repealing 
the  current  requirement  that  no  more  than  50  percent  of  the  students  in  each  class 
in  schools  of  medicine,  osteopathy,  or  dentistry  may  have  loans  insured  under  this 
program.    This  section  also  amends  Sec.  731(a)(2)  of  the  Public  Health  Service 
Act  to  provide  that  repayment  of  the  principal  amount  of  the  HEAL  loan  may  take 
place  over  a  25  year  rather  than  a  15  year  period  but  stipulates  that  the  period 
of  the  loan  may  not  exceed  33  years  from  the  date  of  execution. 

EXTENSION  OF  STUDENT  LOAN  PROGRAM 

SecCZ^Ha)  and  (b)  amend  Sec  742  and  743  of  the  Public  Health  Service  Act 
(relating  to  student  loans)  to  provide  authorizations  of  appropriations  of 
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$16.5  million  for  fiscal  year  1982,  $18  million  for  fiscal  year  1983,  and 
$19.5  million  for  fiscal  year  1984  for  the  health  professions  student  loan  pro- 
gram, and  such  sums  as  may  be  necessary  through  fiscal  year  1987  to  enable 
students  who  received  loans  prior  to  October  1,  1984,  to  continue  or  complete 
their  education. 

EXTENSION  OF  SCHOLARSHIPS  FOR  STUDENTS  OF  EXCEPTIONAL  FINANCIAL  NEED 

Sec.  G>?£i'  amends  Sec.   758(d)  of  the  Public  Health  Service  Act  (scholarships  for 
first  year  students  of  exceptional  financial  need)  by:     (1)  authorizing  appropri- 
ations of  $10  million  for  fiscal  year  1982,  $11  million  for  fiscal  year  1983,  and 
$12  million  for  fiscal  year  1984;  and  (2)  repealing  the  requirement  that  grants 
under  this  section  shall  be  made  to  all  schools  of  the  health  professions. 

PART  C— PROJECT  GRANTS  AND  CONTRACTS 

Sec.v.?i/(a)  amends  Sec.  780(c)  of  the  Public  Health  Service  Act  to  continue  to 
provide  authorizations  of  appropriations  for  project  grants  for  department  of 
family  medicine  of  $8  million  for  fiscal  year  1982,  $9  million  for  1983,  and 
$10  million  for  fiscal  year  1984. 

Sec  G>2£*>(b)  amends  780(b)(1)(D)  of  the  Public  Health  Service  Act  to  require 
as  a  condition  of  eligibility  for  project  grant  support  for  departments  of 
family  medicine,  that  the  applicant  have  control  over  or  affiliation  with  an 
approved  residency  training  program  in  family  medicine  or  its  equivalent. 

Sec. U?7(a)  amends  Sec  781(g)  of  the  Public  Health  Service  Act  to  continue 
to  provide  authorizations  of  appropriations  for  Area  Health  Education  Centers 
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of  $19  million  for  fiscal  year  1982,  $21  million  for  1983,  and  $23  million  for 
fiscal  year  1984. 

Sec  i'iz'(b)  amends  Sec.   781(c)  of  the  Public  Health  Service  Act  to  provide 
that  if  one  medical  or  osteopathic  school  participating  in  an  Area  Health  Educa- 
tion Center  program  offers  not  less  than  10  percent  of  all  its  undergraduate 
education  in  an  area  health  education  center  or  at  locations  under  the  sponsor- 
ship of  such  center,  other  participating  schools  need  not  meet  that  requirement. 

Sec/:/  .c)  amends  Sec.  781(d)(2)(E)  of  the  Public  Health  Service  Act  by  pro- 
viding (1)  that  the  six  individuals  required  to  be  enrolled  in  first-year  posi- 
tions in  an  area  health  education  center's  medical  residency  training  program  in 
family  medicine,  general  internal  medicine,  or  general  pediatrics  may  include  in- 
terns and  osteopathic  internships;  and  (2)  clarifying  language  to  existing  statute 
that  one  of  the  functions  of  an  Area  Health  Education  Center  is  to  provide  con- 
tinuing medical  educational  and  other  educational  support  services  to  National 
Health  Service  Corps  members  serving  within  the  area  served  by  the  Center. 

Sec.  6-:'  (d)  amends  Sec.  781  of  the  Public  Health  Service  Act  to  authorize  the 
Secretary  to  enter  into  contracts  with  area  health  education  centers  having  cot- 
leted  their  intitial  period  of  eligibility  for  Federal  assistance,  to  continue 
significant  projects  or  to  initiate  new  projects  designed  to  improve  health  man- 
power distribution.    No  more  than  10  percent  of  the  total  amount  appropriated 
in  any  fiscal  year  for  the  area  health  education  center  program  may  be  obligate? 
for  such  contracts. 

Sec.ifi2i'%  amends  Sec.  783  of  the  Public  Health  Service  Act  (relating  to  programs 
for  physician  assistants)  to  repeal  (1)  support  for  planning,  development,  and 
!  operation  for  training  of  (a)  expanded  function  dental  auxiliaries;  and  (b)  den- 
tal students  in  the  organization  and  management  of  dental  team  practice,  and 
(2)  the  current  provision  allowing  costs  of  preparing  faculty  members  to  teach 
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in  programs  training  physician  assistants  and  expanded  function  dental  auxiliaries 
to  be  included  in  the  costs  of  grants  or  contracts.    This  section  also  provides 
a  technical  correcting  amendment  of  section  designation,  and  provides  authoriza- 
tions of  appropriations  for  programs  supported  under  this  section  of  $7  million 
for  1982,  $8  million  for  1983,  and  $9  million  for  fiscal  year  1984. 

Sec.Cli  '(a)  amends  Sec.  784(b)  of  the  Public  Health  Service  Act  (relating  to 
grants  for  training,  traineeships ,  and  fellowships  in  general  internal  medicine 
and  general  pediatrics)  to  provide  authorizations  of  appropriations  for  such 
programs  of  $20  million  for  fiscal  year  1982,  $22  million  for  fiscal  year  1983, 
and  $24  million  for  fiscal  year  1984. 

Sec         ' (b)  amends  Sec   784(a)  of  the  Public  Health  Service  Act  (relating  to 
grants  for  training,  traineeships,  and  fellowships  in  general  internal  medicine 
and  general  pediatrics)  to  include  public  and  private  nonprofit  hospitals  and 
other  public  and  private  nonprofit  entities  among  those  eligible  to  apply  for  such 
grants . 

Seeker  amends  Sec.  786  of  the  Public  Health  Service  Act  (relating  to  support 
for  family  medicine)  by  repealing  (1)  support  for  the  planning,  development,  and 
operation  of  (a)  approved  residency  programs  in  the  general  practice  of  dentistry 
and  financial  assistance  for  participants  in  such  a  program;  and  (b)  training 
physicians  who  plan  to  teach  in  family  medicine  training  programs  and  financial 
assistance  for  such  faculty  members;  and  (2)  the  requirement  that  10  percent  of 
the  section's  appropriation  be  provided  for  the  above.     This  section  also  repeals 
the  current  provision  allowing  continuing  education  programs  to  receive  support 
under  this  section.    Authorizes  appropriations  for  such  programs  of  $35  million 
for  fiscal  year  1982,  $37.5  million  for  fiscal  year  1983,  and  $40  million  for 
fiscal  year  1984.    This  section  also  directs  the  Secretary,  not  later  than  Oct.  1, 
1982,  to  report  to  Congress  the  results  and  legislative  recommendations  stemming 
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from  a  study  mandated  by  this  section  to  determine  the  most  effective  and  ef- 
ficient means  of  providing  financial  support  to  graduate  medical  education  pro- 
grams in  medicine,  pediatrics,  and  family  medicine. 

Sec.4"Hi  amends  Sec   787  of  the  Public  Health  Service  Act  (relating  to  educa- 
tional assistance  to  individuals  from  disadvantaged  backgrounds)  to  (1)  include 
schools  of  nursing  and  training  centers  for  allied  health  professions  among  those 
institutions  eligible  to  receive  assistance  under  this  section;   (2)  provide  au- 
thorization of  appropriations  for  such  program  of  $20  million  for  fiscal  year 
1982,  $22  million  for  fiscal  year  1983,  and  $24  million  for  fiscal  year  1984; 
(3)  require  that  not  less  than  80  percent  of  the  funds  appropriated  in  any  fiscal 
year  under  this  section  be  obligated  for  grants  or  contracts  to  institutions  of 
higher  education  and  that  no  more  than  5  percent  be  obligated  for  purposes  of 
publicizing  the  availability  of  existing  sources  of  financial  aid;  and  (4)  stipu- 
late that  funds  awarded  under  this  section  may  be  used  to  provide  traineeships 
to  students  who,  for  a  period  prior  to  their  entry  into  the  regular  course  of 
education  at  school,  receive  preliminary  education  to  assist  them  in  successfully 
completing  a  regular  course  of  education. 

Sec.^wT-Ca)  amends  Sec.  788(a)  of  the  Public  Health  Service  Act  (relating  to 
project  grant  authority  for  start-up  assistance)  by  repealing  such  authority  ex- 
cept for  schools  which  received  assistance  in  fiscal  year  1981,  and  which  are 
still  considered  new  schools  under  the  subsection. 

Sec(p232.(b)  amends  the  Public  Health  Service  Act  to  authorize  for  health  profes- 
sions schools  which  received  a  financial  distress  grant  or  contract  in  fiscal  year 
1981,  such  sums  as  necessary  for  fiscal  year  1982  and  the  two  succeeding  fiscal 
years  for  such  grants,  contracts,  or  cooperative  agreements.    The  section  also 
(1)  provides  that  the  Secretary  may  enter  into  cooperative  agreements  with 
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financially  distressed  health  professions  schools  as  well  as  grants  and  contracts; 
and  (2)  specifies  that  such  grants,  contracts,  or  cooperative  agreements  may  not 
last  longer  than  three  years. 

Sec.  (rlV  (c)  amends  Sec.  788(c)  of  the  Public  Health  Service  Act  to  authorize 
the  Secretary  to  make  grants  to  schools  providing  the  first  two  years  of  educa- 
tion leading  to  the  degree  of  doctor  of  medicine  to  assist  such  schools  in  ac- 
celerating the  date  by  which  they  will  become  four  year  schools  of  medicine. 
The  amount  of  such  grants  shall  be  the  product  of  $25,000  and  the  number  of 
full-time  third  year  students  estimated  to  be  enrolled  in  the  school  year  be- 
ginning in  the  fiscal  year  in  which  the  grant  is  made. 

Sec.  'c'.  U(d)  amends  Sec.  788(d)  of  the  Public  Health  Service  Act  to  include 
(1)  schools  of  dentistry  among  those  health  professionals  institutions  eligible 
to  receive  curriculum  development  support  under  that  section;  and  (2)  "training 
of  health  professionals  in  the  diagnosis,  treatment,  and  prevention  of  diabetes 
and  other  severe  chronic  diseases  and  their  complications;  and  dental  education, 
the  training  of  expanded  function  dental  auxiliaries,  and  dental  team  practice" 
among  those  projects  which  are  eligible  for  support  under  that  section. 

Sec.  f-/'.-e)  amends  Sec.  788(e)(1)  of  the  Public  Health  Act  (relating  to  start- 
up, financial  distress,  interdisciplinary  training,  and  curriculum  development 
grants)  to  redesignate  it  as  subsection  (d)  and  to  provide  authorizations  of  ap- 
propriations of  $5  million  for  fiscal  year  1982;  $5.5  million  for  fiscal  year 
1983;  and  $6  million  for  fiscal  year  1984. 

Sec, 2(f)  amends  Sec.  788  of  the  Public  Health  Service  Act  by  repealing  auth- 
ority to  support:     (1)  programs  of  cooperative  interdisciplinary  training;  (2)  the 
costs  of  training  medical  students  in  facilities  which  are  not. the  prinicpal 
teaching  facilities  of  the  medical  school  and  which  are  located  in  health  manpower 
shortage  areas. 
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Ptxri  D  —PUBLIC  HEALTH  PERSONNEL 

Sec.yeHi(a)  amends  Sec.   770(e)(4)  of  the  Public  Health  Service  Act  to  authorize 
appropriations  for  institutional  assistance  for  schools  of  public  health  of 
$6.5  million  for  fiscal  year  1982,  $7  million  for  fiscal  year  1983,  and  $7.5  mil- 
lion for  fiscal  year  1984. 

Sec.t^i(b)  amends  Sec  791  of  the  Public  Health  Service  Act  to  increase  the 
amount  an  entity  is  expected  to  expend  or  obligate  in  funds  from  non-Federal 
sources  from  $100,000  to  $150,000  to  conduct  graduate  programs  in  health  adminis- 
tration.    This  section  also  (1)  changes  the  date  when  programs  must  increase 
first-year  enrollment  of  full-time  students  by  a  certain  percentage  from  the 
school  year  beginning  in  1978  to  the  school  year  beginning  in  1981;   and  (2)  pro- 
vides that  this  percentage  increase  would  be  applied  to  first-year  enrollment  in 
the  school  year  beginning  in  1980.    In  addition,  the  section  authorizes  appropri- 
ations for  graduate  programs  in  health  administraiton  of  $3  million  for  fiscal 
year  1982,  $3.5  million  for  fiscal  year  1983,  and  $4  million  for  fiscal  year  1984. 

Sec62-/i(c)  repeals  Sec   792  of  the  Public  Health  Service  Act  relating  to 
special  projects  for  accredited  schools  of  public  health  and  graduate  programs 
in  health  administration. 

Sec.&Hs(d)  amends  the  Public  Health  Service  Act  by  transferring  and  redesig- 
nating section  748  (public  health  traineeships )  as  section  792  of  the  Public 
Health  Service  Act,  by  substituting  baccaluareate  degree  requirements  for  existing 
post-baccalaureat  degree  requirements  pertaining  to  such  traineeship  support,  and 
by  authorizing  appropriations  for  such  purpose  of  $3  million  for  fiscal  year  1982, 
$3.5  million  for  fiscal  year  1983,  and  $4  million  for  fiscal  year  1984. 

Sec  Wife)  amends  the  Public  Health  Service  Act  by  transferring  and  redesig- 
nating section  749  (traineeships  for  students  in  other  graduate  programs)  as 


216 

section  793,  by  substituting  baccalaureate  degree  requirements  for  existing  post- 
baccalaureate  degree  requirements  pertaining  to  such  traineeship  support,  and 
by  authorizing  for  such  purpose  of  $1  million  for  fiscal  year  1982,  $1.1  million 
for  fiscal  year  1983,  and  $1.2  million  for  fiscal  year  1984. 

Sec.  (fHHf )  amends  the  Public  Health  Service  Act  by  establishing  a  new  section 
794  entitled  "Training  in  Preventive  Medicine."    The  new  section  authorizes  the 
Secretary  to  make  grants  to  schools  of  medicine  and  public  health  to  meet  the 
costs  of  projects  (1)  to  plan  and  develop  new  residency  training  programs  and 
to  develop  and  expand  accredited  residency  training  programs  in  preventive  medi- 
cine; and  (2)  to  provide  financial  assistance  to  residency  trainees  enrolled  in 
such  programs.    Provides  that  to  be  eligible  for  such  grant,  the  applicant  must 
demonstrate  to  the  Secretary  that  it  has  or  will  have  available  full-time  faculty 
members  with  training  and  experience  in  the  fields  of  preventive  medicine  and 
support  from  other  faculty  members  trained  in  public  health  and  other  relevant 
specialties  and  disciplines.    For  these  purposes,  this  section  authorizes  $3  mil- 
lion for  fiscal  year  1982,  $3.5  million  for  fiscal  year  1983,  and  $4  million  for 
fiscal  year  1984.    This  section  also  transfers  and  redesignates  section  793 
(Statistics  and  Annual  Report)  as  section  794A  of  the  Public  Health  Service  Act. 

E — ALLIED  HEALTH  PERSONNEL 

Sec^Z^  amends  Sec.  796(d)(1)  of  the  Public  Health  Service  Act  to  authorize 
appropriations  of  $5  million  for  fiscal  year  1982,  $5.5  million  for  fiscal  year 
1983,  and  $6  million  for  fiscal  year  1984. 
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PAR!  f  -physician  study 

Sec.  directs  the  Secretary  to  arrange  for  a  study  to  determine: 

(1)  the  implications  of  the  increase  in  the  supply  of  physicians  and 
projected  distribution  of  the  increased  number  of  physicians  in  the  various 
medical  specialties  on  (a)  the  cost  of  health  care;  (b)  the  distribution  of 
all  physicians  by  geographic  area;  and  (c)  the  quality  of  health  care;  and 

(2)  the  implications  of  the  patterns  of  payments  of  physicians  by  Federal 
and  other  public  and  private  third-party  payers  (including  differences  in  the 
levels  of  payments  to  physicians  in  various  medical  specialties  and  geographic 
areas  and  differences  in  the  amount  of  payments  which  support  post-graduate 
training  programs  in  such  specialties)  on  (a)  the  distribution  of  physicians  in 
the  various  medical  specialties,   (b)  the  cost  of  health  care,   (c)  the  distribu- 
tion of  physicians  by  geographic  area,  and  (d)  the  quality  of  health  care.  This 
section  requires  that  an  interim  report  on  such  study  be  completed  not  later  than 
March  30,  1983,  and  that  a  final  report  of  such  study  be  completed  not  later  than 
September  30,  1984.     Such  reports  shall  be  submitted  to  the  Secretary,  the  Senate 
Committee  on  Labor  and  Human  Resources,  and  the  House  Committee  on  Energy  and 
Commerce.    The  section  also  directs  the  Secretary  to  enter  into  a  contract  with 
the  Institute  of  Medicine  (IOM)  of  the  National  Academy  of  Sciences  to  conduct 
such  study,  or  with  another  appropriate  nonprofit  private  entity  to  conduct  the 
study  if  the  IOM  is  unwilling  to  do  so.    In  addition,  the  section  authorizes  the 
Secretary  to  enter  into  the  contract  for  the  study  for  any  fiscal  year  only  to 
such  extent  or  in  such  amounts  as  are  provided  in  advance  by  appropriations  acts. 
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Subchocftf  --NURSE  TRAINING 


Institutional  Support 

Seci^'?  (a)  amends  section  810(a)  of  the  Public  Health  Service  Act  (relating 
to  capitation  grants  for  schools  of  nursing)  by:     (1)  redesignating  that  part 
as  'Institutional  Support';  and  (2)  providing  that  collegiate,  associate  degree, 
and  diploma  schools  of  nursing  shall  each  be  eligible  to  receive  institutional 
support  amounting  to  the  product  of  their  enrollment  (as  defined)  and  $200  for 
fiscal  year  1982,  $210  for  fiscal  year  1983,  and  $220  for  fiscal  year  1984.  For 
purposes  of  this  section,  the  defined  enrollment  for  a  collegiate  school  is  the 
number  of  full-time  students  and  the  number  of  full-time  equivalents  of  part-time 
students  in  each  of  the  last  two  years  of  that  school.     For  purposes  of  this 
section,  for  an  associate  degree  or  diploma  school,  the  defined  enrollment  is 
the  number  of  full-time  students  and  the  number  of  full-time  equivalents  of 
part-time  students  of  that  school. 

Sec.  :Si(-~:  (b)  amends  section  810(c)(2)  of  the  Public  Health  Service  Act  (relating 
to  requirements  for  institutional  support)  to  condition  receipts  of  an  institu- 
tional support  grant  on  meeting  one  of  the  following  requirements: 
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(1)  an  increase  in  the  first  year  enrollment  of  full-time  students  by  15  per- 
cent or  10  students,  whichever  is  greater,  of  the  previous  year's  first  year 
enrollment; 

(2)  in  the  case  of  a  collegiate  school,  carry  out  a  program  for  the  training 
of  nurse  practitioners* 

(3)  a  program  to  identify,  recruit,  enroll,  retain,  and  graduate  individuals 
from  disadvantaged  backgrounds,  under  which  at  least  20  percent  of  each  year's 
entering  class  (or  10  students,  whichever  is  greater)  is  composed  of  such  indi- 
dividuals; 

(4)  in  the  case  of  a  collegiate  school,  at  least  20  percent  of  each  year's 
entering  class  of  full-time  students  (or  ten  students,  whichever  is  greater)  is 
composed  of  individuals  with  an  associate  degree  in  nursing  or  a  diploma  from 

a  diploma  school  of  nursing; 

(5)  in  the  case  of  an  associate  degree  school  or  diploma  school  of  nursing, 
at  least  20  percent  of  each  year's  entering  class  of  full-time  students  (or  ten 
students,  whichever  is  greater)  is  composed  of  individuals  who  are  licensed 
practical,  or  vocational  nurses;  and 

(6)  the  number  of  part-time  students  enrolled  is  at  least  20  percent  of  all 
students  enrolled. 

Sec.  &231(c)  amends  section  810(d)  of  the  Public  Health  Service  Act  to  define 
the  method  of  calculation  to  be  used  in  determining  full-time  equivalents  of 
part-time  students  in  schools  of  nursing  for  the  purpose  of  awarding  institu- 
tional support  grants. 

Sec. d»Z^1  (d)  amends  section  810(f)  of  the  Public  Health  Service  Act  to  provide 
authorizations  of  appropriations  for  institutional  support  grants  for  schools 
of  nursing  of  $24  million  for  fiscal  year  1982,  $26  million  for  fiscal  year  1983, 
and  $28  million  for  fiscal  year  1984. 
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Sec /-247(e)  amends  the  heading  of  section  810  of  the  Public  Health  Service 
Act  to  read  'institutional  support.' 

Special  projects 

Sec.  fcZ-?s(a)  amends  section  820(a)  of  the  Public  Health  Service  Act  (relating 
to  special  project  grants  and  contracts)  by  repealing  the  following  projects  as 
eligible  for  funding  under  this  section:     (1)  mergers  or  other  cooperative  ar- 
rangements between  hospitals  and  other  academic  institutions;  (2)  programs  of 
research  in  or  curriculum  improvement  in  nurse  training  education;  and  (3)  deve- 
lopment costs  for  short-term  inservice  training  programs  for  nurses  aides  and 
orderlies  in  nursing  homes.     In  addition,  this  section  limits  special  projects 
to  provide  training  and  education  to  upgrade  professional  skills  to  licensed 
vocational  or  practical  nurses. 

Provision  is  also  made  that  any  entity  which  received  a  grant  in  fiscal  year 
1980,  for  any  of  the  program  authorities  repealed  by  this  section,  may  receive 
one  additional  grant  or  contract  under  such  section. 

-   Sec.£2#(b)  amends  section  820(d)  of  the  Public  Health  Service  Act  to  provide 
authorizations  of  appropriations  for  special  projects  grants  of  $10  million  for 
fiscal  year  1982,  $11  million  for  fiscal  year  1983,  and  $22.5  million  for  fiscal 
year  1984.     In  addition,  requirements  are  added  that  not  less  than  20  percent  of 
such  funds  appropriated  for  this  purpose  must  be  obligated  for  projects  to  help 
increase  nursing  education  opportunities  for  individuals  from  disadvantaged 
backgrounds,  and  not  less  than  20  percent  of  such  funds  must  be  obligated  for 
projects  toihelp  increase  the  supply  or  improve  the  distribution  by  geographic 
area  or  by  specialty  group  of  trained  nursing  personnel  to  meet  the  health  needs 
of  the  Nation;  and  not  less  than  10  percent  of  such  funds  shall  be  obligated  for 
projects  to  provide  appropriate  retraining  opportunities  for  nurses  who  (after 
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periods  of  professional  inactivity)  desire  again  to  actively  engage  in  the 
nursing  profession. 

Advanced  nurse  training 

Sec.  62°^  amends  section  821  of  the  Public  Health  Service  Act  (advanced  nurse 
training  programs)  by  providing  a  technical  correcting  amendment  and  by  authori- 
zing appropriations  for  such  programs  of  $15  million  for  fiscal  year  1982,  $16.5 
million  for  fiscal  year  1983,  and  $18  million  for  fiscal  year  1984. 

Nurse  practitioner  programs 

Sec.^sf(a)  amends  section  822(b)(1)  of  the  Public  Health  Service  Act:     (1)  by 
removing  the  requirement  that  a  nurse  practitioner  traineeship  recipient  by  a 
resident  of  a  health  manpower  shortage  area,  and  (2)  by  requiring  the  Secretary 
to  give  special  consideration  to  applications  for  nurse  practitioner  traineeship 
programs  which  will  train  individuals  who  are  residents  of  health  manpower  shor- 
tage areas. 

Sec.  i3*^b)(l)  amends  section  822(b)(3)  of  the  Public  Health  Service  Act  to  re- 
quire recipients  of  nurse  practitioner  traineeships  to  practice  in  a  health  man- 
power shortage  area  for  a  period  of  time  equal  to  that  for  which  their  traineeship 
support  was  provided. 

Sec.  GZo? (b)(2)  amends  section  822(b)  of  the  Public  Health  Service  Act:     (1)  to 
require  any  individual  who  fails  to  complete  a  nurse  practitioner  traineeship 
service  obligation,  to  pay  to  the  United  States  an  amount  equal  to  the  cost  of 
tuition,  other  educational  expenses,  and  other  payments  paid  by  the  traineeship, 
plus  interest  at  a  maximum  prevailing  rate;   (2)  to  require  any  such  traineeship 
recipient  who  is  dismissed  or  voluntarily  terminates  academic  training,  to  repay 
to  the  United  States  an  amount  equal  to  any  and  all  payments  made  to  or  on  behalf 
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of  that  individual  under  the  traineeship;  and  (3)  to  give  the  Secretary  waiver 
authority  for  these  provisions  if  it  is  determined  that  compliance  is  impossible 
or  would  involve  extreme  hardship. 

Sec.  6>3t>c(b)(3)  provides  that  the  amendments  made  by  sections  305(b)(1)  and 
(2)  shall  apply  only  with  respect  to  traineeshps  awarded  after  the  date  of 
enactment  of  this  Act. 

Sec.  6?3cC(c)  amends  section  822(e)  of  the  Public  Health  Service  Act  to  provide 

authorizations  of  appropriations  for  nurse  practitioner  programs  of  $15  million 

1  t 

for  fiscal  year  1982,  $16.5  million  for  fiscal  year  1983,  and  $18  million  for 
fiscal  year  1984. 

Traineeships 

Sec.  kibi»(a)(l)  amends  section  830(a)(1)(C)  of  the  Public  Health  Service  Act 
(traineeshps  for  advanced  training  of  professional  nurses)  to  debate  traineeship 
support  for  nurse  practitioners  under  this  section  and  to  include  nurse  midwives 
among  those  areas  of  advanced  training  which  may  be  supported. 

Sec. t 3e| (a)(2)  provides  that  any  individual  who  received  a  traineeship  for 
training  as  a  nurse  practitioner  under  section  830(a)  during  fiscal  year  1981, 
may  continue  to  receive  traineeshps  under  that  section  to  complete  such  training. 

Sec. £^oJ >)  amends  section  830(b)  of  the  Public  Health  Service  Act  to  provide 
authorizations  of  appropriations  for  traineeships  for  advanced  nurse  training 
of  $14  million  for  fiscal  year  1982,  $15.5  million  for  fiscal  year  1983,  and 
$17  million  for  fiscal  year  1984. 

In  addition,  provision  is  made  that  not  less  than  50  percent  of  the  funds 
appropriated  under  this  subsection  shall  be  obligated  for  traineeships  to 
train  nurses  to  teach  in  the  various  fields  of  nurse  training. 
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Nurse  anesthetists 

Sec. (fie  7.  amends  section  831(b)  of  the  Public  Health  Service  Act  (relating  to 
nurse  anesthetists  programs)  to  provide  authorizations  of  appropriations  of 
$1  million  for  fiscal  years  1982,  1983,  and  1984. 

Student  loans 

Sec,&3©3(a)  amends  section  835(b)(4)  of  the  Public  Health  Service  Act  by  ex- 
tending until  October  1,  1984,  the  prohibition  against  simultaneous  receipt  of 
loans  under  this  section  and  under  section  204  of  the  National  Defense  Education 
Act  of  1958. 

Sec.  klclVo)  amends  section  836(b)  of  the  Public  Health  Service  Act:     (1)  to 
require  that  new  loan  recipients  under  this  section,  after  the  date  of  enactment 
of  this  Act,  be  in  exceptionally  needy  circumstances  or  from  a  low-income  or  dis- 
advantaged family,  and  (2)  to  increase  the  rate  of  interest  on  the  unpaid  balance 
of  such  loans  from  3  -percent  per  annum  to  6  percent  per  annum. 

Sec.6"3c*(c)  amends  section  837  of  the  Public  Health  Service  Act  to  provide 
authorizations  of  appropriations  for  student  loans  of  $14.5  million  for  fiscal 
year  1982;  $16  million  for  fiscal  year  1983;  and  $17.5  million  for  fiscal  year 
1984.     In  addition,  authorization  is  provided  for  the  appropriation  of  such  sums 
as  are  necessary  for  each  of  the  next  three  fiscal  years  to  enable  students  who 
received  a  loan  for  any  academic  year  ending  before  October  1,  1984,  to  continue 
or  complete  their  education.    The  section  also  provides  that  of  the  amount 
appropriated  for  fiscal  years  1982-1984,  $1  million  shall  be  obligated  in  each 
such  fiscal  !;year  for  loans  to  individuals  who  are  qualified  to  receive  such 
loans  and  and  who,  on  the  date  they  receive  the  loan,  have  not  been  employed 
on  a  full-time  basis  or  enrolled  in  any  educational  institution  on  a  full-time 
basis  for  at  least  seven  years.    Also  provides  that  such  loan  may  not  exceed 
$500  for  any  academic  year. 
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Sec.£3;i(d)  amends  section  839  of  the  Public  Health  Service  Act  to  defer  until 
1987  the  distribution  of  assets  from  loan  funds  established  under  section  835. 

Scholarships 

Sec.  6>3t>V  amends  Sec.  845  of  the  Public  Health  Service  Act  (scholarship  grants) 
to  extend  existing  authorities  for  scholarship  grants  to  schools  of  nursing  through 
fiscal  year  1984.    The  section  also  provides  that  of  the  amount  appropriated  for 
fiscal  years  1982-1984,  $1  million  shall  be  obligated  in  each  such  fiscal  year 
for  grants  to  schools  for  scholarships  to  students  who  are  qualified  to  recieve 
such  scholarships  who,  on  the  date  they  receive  the  scholarship,  have  not  been 
employed  on  a  full-time  basis  or  been  enrolled  in  any  educational  institution 
on  a  full-time  basis  for  at  least  seven  years.    Also  provides  that  such  scholar- 
ship may  not  exceed  $500  for  any  scholarship  year. 

Sec.  &3tS  amends  section  851(a)  of  the  Public  Health  Service  Act  by  deleting  the 
Commissioner  of  Education  as  a  member  of  the  National  Council  on  Nurse  Training. 


CHAPTER  10 
HEALTH  MAINTENANCE  ORGANIZATIONS 

All  materials  describing  the  Committee's  proposal  can  be 
found  in  House  Report  No.  97-88  and  H.R.  3398  (Union  Calendar 
No.  70). 
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Union  and  ordered  to  be  printed 


Mr.  Dingell,  from  the  Committee  on  Energy  and  Commerce, 
submitted  the  following 

REPORT 

[To  accompany  H.R.  3398] 
[Including  cost  estimate  of  the  Congressional  Budget  Office] 

The  Committee  on  Energy  and  Commerce  to  whom  was  referred 
to  the  bill  (H.R.  3398)  to  amend  the  Public  Health  Service  Act  to 
revise  and  extend  the  program  for  health  maintenance  organiza- 
tions, having  considered  the  same,  report  favorably  thereon  with 
amendments  and  recommend  that  the  bill  as  amended  do  pass. 

The  amendments  (stated  in  terms  of  the  page  and  line  numbers 
of  the  introduced  bill)  are  as  follows: 

Page  2,  line  13,  insert,  "which  provided  funds"  before  "for  the 
fiscal  year"  and  in  line  17  insert  "which  provided  funds"  before 
"for  such  fiscal  year". 

(3XA)  Section  1310(b)(1)  (42  U.S.C.  300e-9(b)(D)  is  amended  by 
striking  out  "provides  basic  health  services"  and  inserting  in  lieu 
thereof  "provides  more  than  one-half  of  its  basic  health  services 
which  are  provided  by  physicians". 

(B)  Section  1310(b)(2)  is  amended  by  striking  out  "basic  health 
services"  and  inserting  in  lieu  thereof  "its  basic  health  services 
which  are  provided  by  physicians". 

Page  3,  line  23,  strike  out  "(3)"  and  insert  in  lieu  thereof  "(4)". 

Page  6,  strike  out  line  13  and  all  that  follows  through  line  2  on 
page  7  and  insert  in  lieu  thereof  the  following: 

(h)  Section  1302(8)  (42  U.S.C.  300e-l(8))  is  amended  to  read  as  fol- 
lows: 

79-006  o  (226) 
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(8)(A)  The  term  "community  rating  system"  means  the 
systems,  described  in  subparagraphs  (B)  and  (C),  of  fixing 
rates  of  payments  for  health  services.  A  health  mainte- 
nance organization  may  fix  its  rates  of  payments  under 
the  system  described  in  subparagraph  (B)  or  (C)  but  not 
under  both  systems. 

(B)  A  system  of  fixing  rates  of  payment  for  health  serv- 
ices may  provde  that  the  rates  shall  be  fixed  on  a  per- 
person  or  per-family  basis  and  may  authorize  the  rates  to 
vary  with  the  number  of  persons  in  a  family,  but,  except 
as  authorized  in  subparagraph  (D),  such  rates  must  be 
equivalent  for  all  individuals  and  for  all  families  of  similar 
composition. 

(C)  A  system  of  fixing  rates  of  payment  for  health  serv- 
ices may  provide  that  the  rates  shall  be  fixed  for  individ- 
uals and  families  by  groups.  Except  as  authorized  in  sub- 
paragraph (D),  such  rates  must  be  equivalent  for  ail  indi- 
viduals in  the  same  group  and  for  all  families  of  similar 
composition  in  the  same  group.  If  a  health  maintenance 
organization  is  to  fix  rates  of  payment  for  individuals  and 
families  by  groups,  it  shall — 

"(i)  classify  all  of  the  members  of  the  organization  into 
classes  based  on  factors  which  the  health  maintenance  or- 
ganization determines  predict  the  differences  in  the  use  of 
health  services  by  the  individuals  or  families  in  each  class 
and  which  have  not  been  disapproved  by  the  Secretary, 

"(ii)  determine  its  revenue  requirements  for  providing 
services  to  the  members  of  each  class  established  under 
clause  (i),  and 

"(iii)  fix  the  rates  of  payment  for  the  individuals  and 
families  of  a  group  on  the  basis  of  a  composite  of  the  orga- 
nization's revenue  requirements  determined  under  clause 
(ii)  for  providing  services  to  them  as  members  of  the 
classes  established  under  clause  (i).". 

The  Secretary  shall  review  the  factors  used  by  each  health  mainte- 
nance organization  to  establish  classes  under  clause  (i).  If  the  Sec- 
retary determines  that  any  such  factor  may  not  reasonably  be  used 
to  predict  the  use  of  the  health  services  by  individuals  and  fami- 
lies, the  Secretary  shall  disapprove  such  factor  for  such  purpose. 

(D)  The  following  differentials  in  rates  of  payments  may 
be  established  under  the  systems  described  in  subpara- 
graphs (B)  and  (C): 

"(i)  Nominal  differentials  in  such  rates  may  be  estab- 
lished to  reflect  differences  in  marketing  costs  and  the  dif- 
ferent administrative  costs  of  collecting  payments  from  the 
following  categories  of  members: 

"(I)  Individual  members  (including  their  families). 

"(II)  Small  groups  of  members  (as  determined  under  reg- 
ulations of  the  Secretary). 

"(Ill)  Large  groups  of  members  (as  determined  under 
regulations  of  the  Secretary). 

"(ii)  Nominal  differentials  in  such  rates  may  be  estab- 
lished to  reflect  the  compositing  of  the  rates  of  payment  in 


228 


3 

a  systematic  manner  to  accommodate  group  purchasing 
practices  of  the  various  employers. 

"(iii)  Differentials  in  such  rates  may  be  established  for 
members  enrolled  in  a  health  maintenance  organization 
pursuant  to  a  contract  with  a  governmental  authority 
under  section  1079  of  1086  of  the  title  10,  United  States 
Code,  or  under  any  other  governmental  program  (other 
than  the  health  benefits  program  authorized  by  chapter  89 
of  title  5,  United  States  Code)  or  any  health  benefits  pro- 
gram for  employees  of  States,  political  subdivision  of 
States,  and  other  public  entities.". 

Page  10,  line  14,  insert  "(a)"  after  "Sec.  7."  and  insert  after  line 
25  on  page  11  the  following: 

(b)  Section  1310(f)(1)  is  amended  by  inserting  before  the  semicolon 
a  comma  and  the  following:  "except  that  such  term  includes  a  non- 
appropriated fund  instrumentality  described  by  section  2105(c)  of 
title  5,  United  States  Code". 
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I.  Legislative  Background 

Legislation  to  amend  Title  XIII  of  the  Public  Health  Service  Act 
to  revise  and  extend  the  health  maintenance  organization  program, 
H.R.  2480,  was  introduced  on  March  11,  1981  by  Mr.  Waxman  and 
Mr.  Gramm.  Hearings  were  conducted  on  H.R.  2480  and  all  similar 
or  identical  bills  on  March  18,  1981.  The  bill  as  considered  in  open 
session  by  the  Subcommittee  on  Health  and  the  Environment  on 
April  29,  1981,  amended,  reported,  and  reintroduced  as  a  clean  bill, 
H.R.  3398  on  May  1,  1981  by  Mr.  Waxman,  Mr.  Scheuer,  Mr.  Wal- 
gren,  Mr.  Wyden,  Mr.  Shelby,  Mr.  Gramm,  Mr.  Leland,  Mr.  Broy- 
hill,  Mr.  Madigan,  Mr.  Brown  of  Ohio,  and  Mr.  Ritter. 

H.R.  3398  was  considered  by  the  Energy  and  Commerce  Commit- 
tee on  May  12,  1981,  amended  and  ordered  reported  by  a  unani- 
mous voice  vote. 
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II.  Summary  of  Legislation 

The  purpose  of  this  legislation  is  to  amend  and  extend  Title  XIII 
of  the  Public  Health  Service  Act,  the  Health  Maintenance  Organi- 
zation (HMO)  program.  This  title  was  established  by  P.L.  93-222, 
the  Health  Maintenance  Organization  Act  of  1973." 

As  approved  by  the  Committee,  H.R.  3398  would  amend  existing 
law  in  the  manner  described  below. 

(1)  The  bill  authorizes  for  each  of  the  fiscal  years  1982-84  such 
sums  as  may  be  necessary  for  grants  and  contracts  for  the  plan- 
ning and  initial  development  of  HMOs  for  those  entities  which  re- 
ceived funding  under  grants  or  contracts  in  fiscal  year  1981.  It  also 
authorizes  $1  million  for  the  provision  of  technical  assistance  and 
management  training  under  section  1317. 

(2)  The  bill  authorizes  for  the  fiscal  years  1982  through  1984,  $40 
million,  or  such  greater  amount  as  may  be  necessary  to  assure  that 
the  HMO  loan  fund  has  a  balance  of  at  least  $5  million  at  the  end 
of  each  fiscal  year  and  to  meet  the  obligations  of  this  fund,  includ- 
ing those  resulting  from  defaults  on  loans. 

(3)  The  bill  extends  eligibility  for  loans  and  loan  guarantees  for 
the  initial  costs  of  operation  of  HMOs  to  private,  for-profit  HMOs. 
It  increases  the  aggregate  amount  of  principal  of  loans  made  or 
guaranteed  or  both  for  initial  costs  of  operation  from  $4.5  million 
to  $7  million  and  increases  the  amount  of  such  loans  which  may  be 
disbursed  in  any  12-month  period  from  $2  million  to  $3  million. 
The  bill  extends  the  authority  for  these  loans  through  fiscal  year 
1986.  It  also  repeals  current  restrictions  on  the  amount  of  loan 
guarantees  which  can  be  made  to  for-profit  HMOs  in  any  fiscal 
year. 

(4)  The  bill  extends  eligibility  for  loans  and  loan  guarantees  for 
ambulatory  health  care  facilities  to  private,  for-profit  HMOs.  For 
loans  and  loan  guarantees  for  ambulatory  health  care  facilities,  the 
bill  requires  that  the  HMO  provide  certification  that  its  revenues 
exceed  its  costs  of  operation.  The  HMO  also  would  be  required  to 
provide  assurances  that  during  the  period  of  the  loan  or  loan  guar- 
antee its  revenues  will  exceed  its  costs  of  operation  (including  the 
cost  of  repaying  the  loan)  and  that  it  was  unable  to  secure  a  loan 
from  the  private  market. 

(5)  The  bill  allows  the  Secretary  to  vary  the  rate  of  interest  on 
each  disbursement  of  a  loan  to  an  HMO  to  the  rate  prevailing  for 
marketable  obligations  of  the  U.S.  with  comparable  maturities. 

(6)  The  bill  clarifies  Title  XIIFs  current  requirement  that  an 
HMO  be  a  legal  entity  which,  as  its  primary  purpose,  provides 
health  services  in  a  specified  manner. 

(7)  The  bill  repeals  the  requirement  that  an  HMO  have  an  open 
enrollment  period,  the  requirement  that  one-third  of  the  policy- 
making body  of  a  private  HMO  be  members  of  the  HMO,  and  the 
requirement  that  one-third  of  the  advisory  board  of  a  public  HMO 
be  members  of  the  HMO. 

(8)  The  bill  deletes  from  the  basic  health  services  which  a  feder- 
ally qualified  HMO  must  offer  (1)  short-term  (20  visits)  outpatient 
evaluative  and  crisis  intervention  mental  health  services  and  (2) 
medical  treatment  and  referral  services  for  the  abuse  of  an  addic- 
tion to  alcohol  and  drugs.  The  bill  allows  an  employer  offering  a 
federally  qualified  HMO  to  require  the  HMO  to  offer  these  serv- 
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ices,  for  such  payment  as  the  HMO  determines  to  be  necessary  to 
cover  these  services. 

(9)  The  bill  deletes  the  list  of  supplemental  health  services  which 
a  qualified  HMO  can  offer  and  specifies  that  the  term  "supplemen- 
tal health  services''  means  any  health  service  which  is  not  included 
in  the  definition  of  basic  health  services. 

(10)  The  bill  revises  Title  XIU's  requirements  for  community 
rating  to  allow  a  qualified  HMO  to  determine  its  rates  either  under 
the  community  rating  system  of  current  law  or  under  a  community 
rating  by  class  system. 

(11)  The  bill  amends  the  dual  choice  provisions  of  Title  XIII  to 
require  an  employer  which  offers  an  HMO  that  is  owned  or  con- 
trolled by  a  commercial  insurance  carrier  or  by  a  nonprofit  carrier 
(such  as  Blue  Cross-Blue  Shield),  either  of  which  provides  coverage 
to  a  substantial  percentage  of  the  residents  of  the  service  area  of 
the  HMO,  to  include  also  one  other  qualified  HMO  which  provides 
services  in  an  area  where  at  least  25  employees  reside  and  in  the 
same  manner  (i.e.,  through  a  staff/group  or  IP  A  or  individual  phy- 
sicians under  contract)  as  the  owned  or  controlled  HMO  (if  such  an 
additional  HMO  exists). 

(12)  The  bill  repeals  the  requirement  that  an  HMO  cannot  enter 
into  contracts  with  physicians  other  than  members  of  the  staff, 
medical  groups,  or  IP  As  if  the  amounts  paid  to  other  physicians 
exceed  15  percent  (30  percent  in  rural  areas)  of  the  total  estimated 
amount  to  be  paid  for  physicians'  services. 

(13)  The  bill  repeals  provisions  which  give  priority  for  assistance 
to  HMOs  which  serve  medically  underserved  populations  and 
which  require  a  set-aside  of  appropriations  for  HMOs  serving  non- 
metropolitan  areas. 

(14)  The  bill  allows  an  HMO  whose  service  area  is  located  wholly 
in  a  nonmetropolitan  area  to  make  a  basic  health  service  available 
outside  its  service  area  if  the  service  is  not  a  primary  or  emergency 
health  service  and  if  there  is  an  insufficient  number  of  providers  of 
the  service  in  the  area  served  by  the  HMO. 

(15)  The  bill  amends  the  requirement  that  an  HMO  assume  full 
financial  risk  on  a  prospective  basis  for  the  provision  of  basic 
health  services  to  allow  an  HMO  to  make  arrangements  with  phy- 
sicians or  other  health  professionals,  health  care  institutions,  or 
any  combination  of  these  to  assume  all  or  part  of  the  financial  risk 
on  a  prospective  basis  for  the  provision  of  basic  health  services. 

(16)  The  bill  makes  minor  modifications  in  the  requirements  for 
financial  disclosure  by  qualified  HMOs. 

(17)  The  bill  amends  Title  XV  of  the  Public  Health  Service  Act 
(Health  Planning)  where  it  prohibits  a  State  from  requiring  a  cer- 
tificate-of-need  for  the  institutional  health  services  offered  by  an 
HMO,  or  combination  of  HMOs,  if  the  HMO  or  combination  has 
more  than  50,000  members.  The  bill  would  prohibit  a  State,  effec- 
tive July  1,  1982,  from  requiring  a  certificate-of-need  for  the  insti- 
tutional health  services  of  an  HMO  regardless  of  the  number  of 
members  of  the  HMO. 

III.  Cost  of  Legislation 

As  reported  by  the  Committee,  H.R.  3398  provides  authorization 
of  appropriations  in  the  following  amounts. 
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TABLE  OF  AUTHORIZATIONS  OF  APPROPRIATIONS 


[In  millions  of  dollars] 


Fiscal  year 
1982 

Fiscal  year  ■ 
1983 

Fiscal  year 
1984 

Planning  and  Initial  Development  grants  

Technical  assistance  and  management  training  

Loan  fund  .'  

  (»■) 

  $1 

  (2) 

(*) 
$1 

(2) 

(') 
$1 
(2) 

1  Such  sums  as  necessary  to  phase  out  fiscal  year  1981  grants. 

2  $40  million  or  such  greater  amount  as  may  be  necessary. 


This  can  be  compared  with  the  recent  budget  history  of  Title  13. 
BUDGET  HISTORY  FOR  TITLE  XIII1 


Authorizations  Appropriations 


Fiscal  year  1979  $31  million  $23.0  million  (grants) 

1.5  million  (tech.  assist.) 
Fiscal  year  1980  $65  million  $43.8  million  (grants) 

1.5  million  (tech.  assist.) 
Fiscal  year  1981  $68  million  $43.0  million  (grants) 

2.5  million  (tech.  assist.) 

1  For  grants  and  contracts  only;  the  only  appropriation  for  loans  was  $35  million  in  fiscal  year  1975. 

IV.  Background  and  Need 

Background 

The  authority  contained  in  Title  XIII  of  the  Public  Health  Serv- 
ice Act  to  provide  Federal  assistance  for  the  development  and  oper- 
ation of  health  maintenance  organizations  (HMOs)  expires  in  fiscal 
year  1981.  Title  XIII  also  establishes  standards  for  the  Federal 
qualification  of  HMOs. 

As  used  most  generally,  the  term  health  maintenance  organiza- 
tion describes  an  entity  which  provides  specific  health  services  to 
its  members  for  prepaid,  fixed  payment.  In  one  respect,  this  ar- 
I  rangement  is  like  a  traditional  health  insurance  program  in  the 
fee-for-service  system.  A  monthly  payment  insures  some  portion  of 
the  costs  of  health  services  which  a  subscriber  may  incur  during  a 
period  of  time. 

However,  an  HMO  is  different  from  the  fee-for-service  system 
and  traditional  health  insurance  programs  in  a  least  three  re- 
spects. First,  it  is  different  in  its  approach  to  payment  to  providers 
of  health  care  services.  In  an  HMO,  providers  are  at  risk  and  are 

I  not  reimbused  for  each  of  the  services  they  provide,  as  physicians 
in  the  fee-for-service  system  generally  are. 
Second,  HMOs  can  be  distinguished  from  a  traditional  health  in- 

j  surance  program  in  the  fee-for-service  system  by  either  providing 
directly  or  arrange  to  have  provided  those  services  specified  in  the 
HMO  subscriber  contract.  A  member  of  a  Blue  Cross/Blue  Shield 
plan  or  other  private  health  insurance  plan  in  a  fee-for-service  ar- 
rangement does  not  have  services  provided  by  the  plan.  Rather,  the 
member  secures  his  own  provider  or  providers  whom  the  plan 
might  then  pay. 

Finally,  a  member  of  an  HMO  most  often  is  allowed  to  choose  his 
own  physician  within  the  plan.  However,  the  member  is  not  al- 
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lowed,  except  under  extraodinary  circumstances  of  medical  emer- 
gency, to  seek  care  from  physicians  or  other  providers  outside  the 
plan. 

These  aspects  of  the  HMO  concepts  are  alleged  to  provide  the 
HMO  a  capacity  and  a  financial  incentive  to  control  the  use  of 
health  services  so  as  to  reduce  overall  health  care  costs. 

The  term  health  maintenance  organization  was  first  advanced  in 
1970,  and  was  intended  to  include  two  basic  HMO  models:  (1)  the 
prepaid  group  practice  model,  and  (2)  the  individual  practice  associ- 
ation or  medical  care  foundation  model.  In  both  models,  the  HMO 
receives  periodic  payments  of  fixed  amounts  in  return  for  the  serv- 
ices it  provides  to  HMO  members. 

Under  the  group  practice  model  however,  most  medical  services 
are  provided  by  physicians  who  are  members  of  a  group  practice. 
Such  physicians  may  be  either  employees  of  the  HMO  (in  which 
case  the  HMO  is  often  referred  to  as  a  staff  model)  or  members  of  a 
separate  entitly  which  contracts  with  the  HMO  to  provide  medical 
services  to  HMO  members.  Physicians  in  these  arrangements  are 
paid  in  a  variety  of  ways — the  two  most  common  being  either  by 
salary,  or  as  a  group  where  the  HMO  pays  the  group  fixed  pay- 
ments per  member  each  month. 

Under  the  individual  practice  association  or  IPA  model,  physi- 
cians in  a  community  contract  with  the  HMO  to  provide  medical 
services  out  of  their  private  offices,  which  can  be  either  solo  or 
group  practices.  Physicians  in  IP  As  are  generally  paid  on  a  modi- 
fied fee-for-service  basis  with  retrospective  adjustments  based  on 
performance  by  the  HMO  and  the  individual  physician.  In  other 
words,  the  fewer  expenses  incurred  by  the  HMO  by  the  end  of  the 
year,  the  higher  the  income  for  physicians. 

Group  practice  HMOs  either  own  their  own  hospitals,  such  as  is 
the  case  for  most  Kaiser  Foundation  Health  Plans,  or  arrange  for 
hospitalization  for  members  at  one  or  more  community  hospitals. 
The  later  arrangement  is  used  in  most  group  practice  HMOs,  and 
in  almost  all  individual  practice  association  HMOs. 

Because  providers  are  at  risk  and  are  not  reimbursed  for  each  of 
the  services  they  provide,  HMOs  are  attractive  as  a  means  for  cost 
control  because  they  alter  the  usual  economic  incentives  in  medical 
care  and  give  providers  a  stake  in  holding  down  costs.  Studies  have 
found  that  the  total  cost  of  medical  care  (i.e.,  premium  plus  out-of- 
pocket  costs)  for  HMO  enrollees  is  lower  than  it  is  for  comparable 
people  with  conventional  insurance  coverage.  The  lower  costs  are 
clearest  for  enrollees  in  HMO  group  practices,  where  total  costs  are 
from  10  to  40  percent  below  the  costs  of  conventional  insurance  en- 
rollees. 

Most  of  these  cost  differences  have  been  found  to  be  the  result  of 
hospitalization  rates  lower  than  those  of  conventionally  insured 
populations.  These  lower  hospitalization  rates  are  due  almost  en- 
tirely to  lower  admission  rates;  the  average  length  of  stay  of  a  | 
person  in  a  hospital  shows  little  difference  in  the  HMO  as  opposed 
to  the  conventional  arrangement. 

For  example,  the  last  National  HMO  Census  of  Prepaid  Health 
Plans  indicated,  for  1979,  the  inpatient  hospital  utilization  rate  for 
all  HMO  plans  was  412  days  per  1,000  members  per  year.  This  com- 
pares to  an  average  of  about  730  days  per  1,000  Blue  Cross  enroll- 
ees nationally  in  1978. 
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In  addition,  physician  visits  per  member  per  year  for  all  HMO 
plans  averaged  3.4,  and  total  health  plan  encounters,  including 
those  with  the  HMOs'  nurse  practitioners  or  physicians  assistants, 
per  member  per  year  for  all  plans  averaged  4.5  in  1979.  The  nation- 
al average  was  about  5  physician  visits  per  person  per  year. 

The  cost-savings  potential  of  HMOs  has  important  implications 
for  public  programs  as  well.  For  example,  one  study  of  Medicaid 
eligibles  enrolled  in  a  Washington,  D.C.,  HMO  shows  that  for  the 
same  benefit  package,  annual  per  capita  costs  for  1,000  Medicaid 
enrollees  for  1972,  1973,  and  1974  were  $282,  $232,  and  $286  respec- 
tively, compared  with  Medicaid  fee-for-service  per  capita  costs  of 
$373,  $435,  and  $465  over  the  same  period.  Significant  and  consist- 
ent decreases  in  all  four  categories  of  utilization — physician  en- 
counters, drug  prescriptions,  hospital  admissions,  and  hospital 
days — were  found  for  this  group.  Overall  ambulatory  physician  en- 
counter rates  decreased  15  percent;  drug  utilization  was  down  18 
percent;  hospital  admissions  decreased  30  percent;  and  hospital 
days  declined  32  percent  after  enrollment  in  the  HMO. 

An  analysis  of  1977  data  collected  in  California  under  the  Pre- 
paid Health,  Research,  Evaluation  and  Demonstration  Project 
(PHRED)  indicates  that  13  plans  with  104,000  enrollees  produced  a 
16.9  percent  savings  for  the  State  over  costs  for  fee-for-service  bene- 
ficiaries. The  State  of  Massachusetts  reports  comparable  savings. 
In  1977  Medicaid  enrollees  in  the  Harvard  Community  Health  Plan 
produced  savings  for  the  State  of  19.2  percent  compared  with  eligi- 
ble persons  covered  on  a  fee-for-service  basis. 

Available  evidence  also  suggests  savings  for  Medicare  beneficia- 
ries. Data  from  seven  group  practice  HMO  plans  compared  with 
control  groups  in  the  same  geographic  areas — and  standardized  for 
age  and  sex  differences — show  that  in  five  of  these  plans,  the 
HMOs  saved  up  to  34  percent  over  the  fee-for-service  care  provided 
to  the  control  groups. 

In  1979,  the  Office  of  HMOs,  Department  of  Health  and  Human 
Services  (HHS),  commissioned  a  study  to  determine  the  estimated 
rate  of  return  derived  from  Federal  HMO  development  invest- 
ments. The  study  projected  cost  savings  generated  by  federally  as- 
sisted HMO  projects  as  compared  to  the  costs  of  Federal  assistance. 
The  study  found  that  Federal  assistance  costs  for  HMO  develop- 
ment are  recovered  in  the  form  of  community  health  care  cost  sav- 
ings after  8  years  of  HMO  operation,  and  projected  even  more  sub- 
stantial future  savings.  Expressed,  in  1978  dollars,  every  dollar  in- 
vested by  the  Federal  Government  will  generate  an  estimated  $1.90 
in  community  cost  savings  after  10  years  of  HMO  operation;  after 
15  years  of  operation,  community  cost  savings  are  projected  to  grow 
to  $7.40  for  every  dollar  of  Federal  assistance.  Adjusted  to  the 
value  of  1978  dollars  the  cumulative  community  cost  savings  gener- 
ated by  these  HMOs  would  be  $160  million  after  10  years  of  oper- 
ation and  $635  million  after  15  years. 

Title  XIII  of  the  Public  Health  Service  Act 

Title  XIII  of  the  Public  Health  Service  Act  was  established  when 
Congress  enacted  the  Health  Maintenance  Organization  Act  of 
1973,  P.L.  93-222.  The  authority  has  been  extended  and  revised 
twice— once  in  1976  (P.L.  94-460)  and  again  in  1978  (P.L.  95-559). 
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Among  other  things,  Title  XIII  provides  Federal  support  for  the 
development  and  operation  of  HMOs.  Grants  and  contracts  are 
awarded  for  feasibility  surveys  and  for  the  planning  and  initial  de- 
velopment of  HMOs  or  for  the  expansion  of  existing  HMOs.  Loan 
guarantees  are  also  available  for  planning  and  initial  development. 
In  addition,  loans  and  loan  guarantees  are  available  to  HMOs  for 
the  first  5  years  of  their  operation.  Finally,  another  section  in  Title 
XIII  provides  loans  and  loan  guarantees  for  the  acquisition  and 
construction  of  ambulatory  health  care  facilities. 

Title  XIII  also  establishes  standards  for  Federal  qualification  of 
HMOs.  In  order  to  be  deemed  qualified  under  Title  XIII  an  HMO 
must  provide  certain  specified  basic  health  services.  It  must  be  or- 
ganized in  a  certain  fashion.  The  HMO  must  be  fiscally  sound,  and 
the  payment  for  enrollment  in  an  HMO  must  be  fixed  under  a 
community  rating  system. 

Generally,  under  a  community-rating  system,  the  same  premium 
is  charged  for  the  same  benefits  to  all  individuals  or  groups  regard- 
less of  age,  sex  composition,  and  cost  experience  of  the  insured. 
Under  experience  rating,  on  the  other  hand,  premiums  vary  ac- 
cording to  the  cost  experience  of  each  group  served.  Members  of 
some  groups  pay  higher  average  premiums  than  members  of  other 
groups  under  this  method.  The  use  of  experience  rating  has  in 
practice  tended  to  make  health  services  most  expensive  for  groups 
which  are  at  highest  risk  and/or  the  highest  utilizers  of  services, 
such  as  the  aged  or  chronically  ill.  Under  the  community  rating 
system  of  Title  XIII,  on  the  other  hand,  the  HMO  must  price  its 
services  according  to  the  experience  in  utilization  which  it  has  had 
with  its  entire  enrolled  membership. 

In  addition,  Title  XIII  requires  a  qualified  HMO  which  has  pro- 
vided comprehensive  health  services  on  a  prepaid  basis  for  at  least 
5  years  or  has  an  enrollment  of  at  least  50,000  members  to  have  an 
open  enrollment  period.  During  open  enrollment,  the  HMO  must 
accept  individuals  for  membership  without  regard  to  preexisting 
illness,  medical  condition,  or  degree  of  disability. 

There  is  an  incentive  for  HMOs  to  seek  qualified  status  under 
Title  XIII  and  to  meet  these  and  other  requirements.  Once  an 
HMO  is  qualified,  it  is  able  to  take  advantage  of  what  is  known  as 
the  dual  choice  requirement. 

Under  this  provision  of  Title  XIII,  an  employer  which  is  subject 
to  the  minimum  wage  provisions  of  the  Fair  Labor  Standards  Act 
and  which  employs  at  least  25  persons  is  required  to  include  in  its 
health  benefits  plan,  if  it  has  one,  the  option  of  joining  a  federally 
qualified  HMO  serving  the  area. 

Finally,  Title  XIII  authorizes  support  for  technical  assistance  to 
developing  and  qualified  HMOs.  It  also  authorizes,  as  the  result  of 
an  amendment  enacted  in  1978,  support  for  a  National  Health 
Maintenance  Organization  Intern  Program.  The  purpose  of  this 
program  is  to  provide  training  for  individuals  to  become  adminis- 
trators and  medical  directors  of  HMOs  or  to  assume  other  manage- 
rial positions  with  these  organizations. 

As  of  January  1981,  there  were  242  prepaid  health  plans  in  the 
country  serving  over  9  million  people.  In  1971,  there  had  been  39 
prepaid  health  plans  serving  3.5  million  persons. 
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A  survey  conducted  by  InterStudy  found  operating  prepaid 
health  plans  to  be  distributed  among  the  States,  as  follows,  for  July 
1980: 

TABLE  1,  OPERATING  PREPAID  HEALTH  PU\NS  BY  STATE,  JULY  1980 


State 


Number  of    Membership  Jury 


Alabama  

 _   1 

2,696 

Arizona  

  4 

161,859 
3,992,388 
198,478 
74,011 
185,849 

California  

  32 

Colorado   

  6 

Connecticut   

  7 

District  of  Columbia  

  3 

Florida   

 -   8 

147,125 
8,912 

Georgia  

  2 

Hawaii  

 _   2 

147,218 
11,381 
238,048 

Idaho  _  _ 

  1 

Illinois  

  12 

Indiana  

  2 

27,769 
6,200 

33,620 

23,682 
4,527 

96,517 

Iowa   

  1 

Kentucky   

 -   4 

Louisiana   

  3 

Maine  

  2 

Maryland   

  11 

Massachusetts  

  10 

173,731 
224,529 
409,632 

Michigan  

    10 

Minnesota  

10 

Missouri   

  5 

111,233 
16,885 

Nebraska  

  2 

New  Hampshire  

  1 

11,185 

New  Jersey  

 -   9 

148,401 

New  Mexico  

  2 

20,001 
971,402 
33,914 

New  York  _..  .._ 

  12 

Norm  Carolina  „  

1 

North  Dakota  

  1 

2,803 

Ota  „ 

  12 

247,033 
334,236 

Oregon  

  8 

Pennsylvania  

  10 

137,317 

Rhode  Island  

  4 

34,918 

South  Carolina  

  1 

5,654 
93,536 
27,901 
390,403 
14,431 

Texas   

8 

Utah  

  2 

Washington  

  7 

West  Virginia  

  3 

Wisconsin   _„..... 

  16 

392,047 
21,925 

9,183,397 

Guam  „    

  1 

Total  

  236 

Of  the  242  operational  prepaid  health  plans  120  are  federally 
qualified  HMOs.  These  120  HMOs  have  a  membership  of  over  6 
million  persons. 

As  of  the  end  of  fiscal  year  1980,  grants  totaling  $127.5  million 
had  been  awarded  under  the  HMO  Act. 

By  the  end  of  fiscal  year  1980,  81  HMOs  had  received  direct 
loans,  totaling  $168.6  million  and  4  HMOs  had  received  loan  guar- 
antees totaling  $7.8  million. 

Of  the  120  currently  qualified  HMOs,  63  have  received  grants 
and  loans,  19  have  received  grants  only,  7  have  received  loans  only, 
3  have  received  loan  guarantees,  and  28  have  received  no  assist- 
ance. 


236 


11 

Need 

The  Committee  believes  that  much  of  the  success  of  this  growth 
in  the  numbers  of  HMOs  and  their  membership  can  be  attributed 
to  enactment  of  the  HMO  Act,  Public  Law  93-222.  As  a  result  of 
this  Congressional  mandate,  HMOs  are  moving  into  the  main- 
stream of  health-care  delivery  in  the  United  States  and  are  provid- 
ing comprehensive  and  quality  medical  care  to  millions  of  Ameri- 
cans. 

Just  as  significantly,  the  Federal  commitment  has  also  spurred 
private  HMO  development  that  has  led  to  the  creation  of  many 
prepaid  health  plans  and  the  expansion  of  existing  plans.  These 
plans  are  sponsored  by  commercial  health  insurers,  physician 
groups,  hospitals,  major  corporations,  and  labor  unions. 

According  to  a  survey  conducted  by  InterStudy,  there  were  226 
preoperational  prepaid  health  plans  in  the  country  as  of  February, 
1981.  Eighty-two  of  these  are  federally  assisted  HMOs  and  144  are 
privately  funded.  Table  2  indicates  the  distribution  of  these  pre- 
operational plans  by  State. 

InterStudy  has  also  attempted  to  determine  the  source  of  support 
for  privately  funded  preoperational  prepaid  health  plans.  A  pre- 
liminary survey  of  these  plans  indicates  three  major  sources  of 
funding.  These  are  indicated  in  table  3. 

The  Committee  has  closely  followed  the  development  of  HMOs 
for  several  reasons.  First,  HMOs,  in  a  documentable  fashion,  have 
proved  to  be  an  effective  counterweight  to  the  rapidly  escalating 
costs  of  health  care  in  the  country,  and  because  of  this,  the  com- 
mittee believes  it  important  to  nurture  this  promising  trend. 
HMOs  have  also  provided  consumers  a  real  alternative  for  their 
health  care  services.  HMOs  have  demonstrated  in  a  variety  of  set- 
tings and  in  different  geographical  areas  that  they  are  capable  of 
delivering  quality  medical  care  for  a  price  that  is  predictable  and 
significantly  less  than  comparable  care  provided  in  the  fee-for-serv- 
ice  sector. 

TABLE  2.  KNOWN  PREOPERATIONAL  PLANS  BY  STATE  AS  OF  FEBRUARY  1981 


State 


Total 


Federally  funded 


Privately  funded1 


Alabama   4 

Alaska   2 

Arizona   8 

Arkansas   1 

California   23 

Colorado   0 

Connecticut   6 

Delaware   2 

Florida   9 

Georgia   5 

Hawaii   2 

Idaho   1 

Illinois   8 

Indiana   6 

Iowa   1 

Kansas   4 

Kentucky   0 

Louisiana   4 

Maine   2 

Maryland   5 

Massachusetts   15 

Michigan   10 


2  GP   2 

1    IPA   1 

0   6 

1  GP   0 

5   IPA;  1  network   9 

0    0 

3  IPA;  1  staff   1 

0    2 

3   staff;  3  unknown   1 

2  IPA   1 

0    1 

0    1 

1  IPA;  1  GP;  1  staff   5 

1   staff   1 

0    1 

1  IPA;  3  GP   0 

0    0 

0    2 

1  IPA   1 

2  IPA   2 

5   IPA;  2  GP   5 

1   IPA;  1  GP   6 


GP. 

unknown. 

IPA;  1  GP;  1  network. 

IPA;  6  GP;  2  unknown. 

IPA;  1  unknown, 
unknown. 

IPA;  1  GP;  1  unknown. 
IPA;  1  GP;  1  unknown. 
GP;  1  unknown. 
IPA. 
IPA 

IPA;  1  GP;  3  unknown, 
unknown. 


IPA;  1  GP;  1  unknown. 

network. 

IPA;  1  GP. 

IPA;  1  GP;  2  unknown. 
IPA;  1  GP;  1  unknown. 
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TABLE  2.  KNOWN  PREOPERATIONAL  PLANS  BY  STATE  AS  OF  FEBRUARY  1981 — Continued 


State 


Total 


Federally 


Privately 


Minnesota   5 

Mississippi   2 

Missouri   7 

Montana   0 

Nebraska   2 

Nevada   1 

New  Hampshire   0 

New  Jersey   9 

New  Mexico   0 

New  York   15 

North  Carolina   6 

North  Dakota   4 

Ohio   5 

Oklahoma   2 

Oregon   2 

Pennsylvania   8 

Rhode  Island   1 

South  Carolina   1 

South  Dakota   1 

Tennessee   3 

Texas   14 

Utah   7 

Vermont   2 

Virginia   3 

Washington   4 

Vest  Virginia   2 

Wisconsin   2 

Wyoming   0 

Totals   226 


staff  

IPA;  1  GP  

IPA;  1  GP;  1  staff. 


GP.. 


IPA;  1  staff. 


IPA;  3  staff. 

staff  

GP  

GP  


1   IPA;  2  GP;  1  unknown. 

0   


IPA  

unknown  

GP;  1  staff.. 
IPA;  3  GP... 


IPA  

IPA;  1  unknown. 

IPA  

GP;  1  unknown.. 


IPA;  3  unknown. 


IPA;  1  unknown. 


GP;  1  unknown. 


IPA;  2  GP 

IPA;  1  GP;  1  unknown. 
IPA;  2  GP;  2  unknown. 
IPA;  1  GP. 

IPA;  2  GP;  1  unknown. 
GP. 

GP;  1  unknown. 
IPA;  2  unknown. 
IPA. 


IPA;  3  GP;  4  unknown. 
IPA;  2  GP;  3  unknown, 
unknown. 
GP. 

IPA;  1  GP. 
IPA;  1  unknown. 


Plans  (24  GP;  36  IPA;  1  network; 
14  staff;  7  unknown).. 
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plans  (68  IPA;  36  GP;  2  network; 
38  unknown). 


1  Includes  prefeasibility  stage. 

Group  Practice  Model  (GP)— refers  to  an  HMO  that  contracts  with  a  group  of  health  professionals  for  the  provision  of  health  services  to 
HMO  members.  The  health  professionals  work  out  of  a  common  facility,  pool  their  income  from  practice  as  members  of  the  group,  distributing  it 
among  themselves  according  to  a  pre-arranged  plan.  If  the  HMO  employes  its  physicians  on  a  salaried  basis,  it  is  also  referred  to  as  a  staff  model. 

Staff  Model  HMO— is  similar  to  the  prepaid  group  practice  HMO  model  except  that  the  physicians  are  employees  of  the  HMO,  rather  than 
independent  contractors. 

Individual  Practice  Association  Model  (IPA)— An  IPA  is  an  organized  group  of  independent  practitioners  and/or  sm3ll  groups  of  physicians 
gathered  together  for  the  purpose  of  deciding  on  what  basis  they  shall  contract  for  their  services.  In  an  IPA-type  HMO,  the  HMO  entity  contracts 
with  the  IPA  organization  or  directly  with  individual  health  professionals  who  agreed  to  provide  health  services  to  HMO  members  in  accordance  with 
a  compensation  arrangement.  The  health  professionals  work  out  of  their  individual  offices  and  are  usually  reimbursed  by  the  IPA  on  a  fee-for-service 
basis. 

Network  Model— The  network  HMO  contracts  with  more  than  one  medical  group  and/or  IPA  organization  to  deliver  care  to  HMO  members  in 
different  geographic  locations.  Each  medical  group  or  IPA  provides  a  full  range  of  comprehensive  benefits  and  is  contractually  linked  to  a  central 
point  of  accountability.  The  benefit  package  and  premiums  for  each  of  the  medical  groups  and  IPAs  in  a  network  are  often  identical.  The  prepaid 
group  practice  network  is  characterized  by  separate  and  independent  delivery  points,  of  which  the  HMO  member  selects  one  to  receive  all  health 
care  services.  Most  of  the  network  programs  in  existence  were  developed  by  Blue  Cross  and  Blue  Shield  Plans.  The  HMO  Act  does  not  specifically 
recognize  this  model  and  classifies  such  programs  as  IPAs. 


Table  3. — Estimates  of  Funding  Sources  for  Privately  Developing  prepaid  health 
plans,  February  1981 1 

Sources  of  funding/sponsor: 

Insurers  (5)   11 

Insurer  &  medical  society   1 

Other  national  firm  (Medserco)   3 

Subtotal   15 

Blue  Cross  plans   4 

Blue  Shield  plans   3 

Blue  Cross  &  Blue  Shield   5 

Blue  Cross  &  medical  society   2 

Blue  Cross  &  hospital   1 

Blue  Shield  &  hospital   1 

Blue  Shield  &  group  practice  &  hospital   1 


!  This  lost  does  not  include  approximately  50  plans  which  are  in  the  "prefeasibility  stage"  of 
development  and  about  20  plans  for  whom  the  funding  source  is  unknown. 
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Blue  Cross  &  Shield  &  group  practice   1 


Subtotal   18 

Medical  societies   13 

Multi-specialty  group  practice   8 

Hospitals  (1  or  more)   7 

Corporations   3 

Foundations   1 

Academic  medical  centers   1 

University...   1 

County  medical  center   1 

Partnership  of  physicians   2 


Subtotal   2  37 

Total   70 


2  Of  these  plans  it  may  be  expected  that  the  bulk  of  the  development  capital  is  coming  from  the  spon- 
soring agency  itself.  Most  of  these  37  firms  are  health  providers  who  plan  to  use  existing  health  facili- 
ties, staff,  and  administrators  to  serve  the  pre-paid  health  plans  and  who  thus  require  less  seed  money. 
It  is  not  uncommon,  however,  for  medical  societies,  hospitals,  and  group  practices  to  solicit  local  em- 
ployers and  unions  for  relatively  small  amounts  of  additional  funding. 

Finally,  in  enacting  the  original  HMO  law,  the  Federal  Govern- 
ment tool  on  a  complex  new  role — that  of  stimulating  the  creation 
of  new  businesses  that  were  perceived  to  serve  the  public  interest 
and  monitoring  the  compliance  of  these  organizations  with  stand- 
ards for  operation. 

V.  Committee  Proposal 
overview 

In  conducting  hearings  and  in  considering  legislation  to  amend 
the  Health  Maintenance  Organization  (HMO)  Act,  Title  13  of  the 
Public  Health  Service  Act,  the  Committee  has  several  goals.  The 
Committee  wanted  to  determine  the  status  of  HMO  development 
and  performance  and  the  most  appropriate  way  to  promote  contin- 
ued growth  in  the  number  of  HMOs  and  their  enrollment;  to  deter- 
mine whether  any  action  or  inaction  by  the  Federal  Government  is 
restraining  the  competitive  impact  which  HMOs  have  on  the 
health  services  and  insurance  market  places;  and  to  evaluate  care- 
fully the  current  regulation  of  HMOs  under  Title  XIII  by  the  De- 
partment of  Health  and  Human  Services  (HHS)  through  its  Office 
of  Health  Maintenance  Organizations  (OHMO)  to  determine  if  any 
part  of  that  regulatory  scheme  is  unnecessary  and  warrants  repeal. 

The  Committee  found  that  HMOs,  in  general,  are  delivering 
quality  health  care,  are  restraining  increases  in  health  care  costs 
in  their  areas,  and  are  stimulating  the  devlopment  of  additional 
HMOs  and  other  prepaid  health  care  plans  in  their  areas.  The 
number  of  HMOs  and  their  enrollment  is  growing  significantly, 
due  in  large  part  of  the  efforts  of  the  Federal  grant  and  loan 
progam  conducted  by  the  OHMO;  and  the  amount  of  private  invest- 
ment and  development  has  increased  (see  section  entitled  Back- 
ground for  data). 

The  Committee  determined  that  the  appropriate  way  to  promote 
additional  growth  of  HMOs  is  to  assure  that  they  can  compete.  The 
Committee  found  that  certain  action,  and  in  some  cases  inaction, 
by  the  Federal  Government  contributes  to  reducing  the  competi- 
tiveness of  HMOs  and  that  some  regulatory  requirem.  its  are  un- 
necessary. In  response  to  these  findings  the  Committee  s  bill  would 
strongly  endorse  the  continuation  of  dual  choice  (whereby  employ- 
ees are  guaranteed  a  choice  between  conventional  health  insurance 
and  HMOs);  would  repeal  and  modify  certain  regulatory  require- 
ments to  become  a  federally  qualified  HMO  (thus  eligible  to  ues  the 
dual  choice  mandate  and  for  loans);  would  continue  to  make  loans 
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available  at  market  rates  to  assure  available  capital;  and  would  es- 
tablish certain  regulatory  requirements  to  assure  that  the  competi- 
tive effect  of  HMOs  is  not  diminished  through  direct  or  indirect 
control  of  an  HMO  by  its  competitors.  With  these  changes  and 
those  contained  in  a  companion  bill,  H.R.  3399  which  modifies  re- 
imbursement of  HMOs  under  Medicare  and  Medicaid,  the  Commit- 
tee is  confident  that  the  HMO  Act  will  encourage  private  invest- 
ment and  development  and  strengthen  the  ability  of  federally 
qualified  HMOs  to  be  stable,  price  competitive,  comprehensive  pre- 
paid health  plans. 

The  Committee  strongly  recommends  that  the  Congress  support 
a  policy  of  promoting  HMO  development.  HMOs  have  tremendous 
potential  for  cost  containment,  while  maintaining  quality,  because 
they  are  the  only  health  care  organizations  in  the  country  today 
which  integrate  the  delivery  of  health  care  services  with  the  fi- 
nancing and  reimbursement  of  these  services.  An  HMO  contracts 
with  its  members  to  make  providers  (such  as  physicians,  other 
health  care  professionals  and  hospitals)  available  to  provide  serv- 
ices; and  it  contracts  with  its  providers  to  provide  them.  An  insur- 
ance plan  (including  Blue  Cross  and  Blue  Shield)  contracts  with  its 
insureds  or  members  to  reimburse  them  or  pay  their  provider  if 
the  insured  or  member  finds  the  provider;  and  its  relationship  with 
providers  is  an  agreement  to  make  payments  for  services  provided. 
The  relationship  between  the  HMO  and  its  providers  enables  it, 
through  its  organizational  structure  or  through  financial  incentives 
or  risks,  to  control  utilization  (particularly  inpatient  hospital  care) 
and  thus  costs.  While  insurance  plans  can  and  have  taken  many 
steps  to  reduce  utilization,  their  "fee  for  service"  relationship  with 
providers  does  not  permit  them  to  implement  the  same  kind  of  uti- 
lization controls.  The  result  is  that  their  costs,  for  the  same  serv- 
ices, are  generally  higher. 

The  Committee  recognizes  that  minimal  standards  for  qualifica- 
tion as  an  HMO  are  important.  If  competition  between  the  fee-for- 
service  system  and  HMOs  is  to  be  agressive  and  inure  to  the  bene- 
fit of  the  consumer  in  the  form  of  lower  prices  and  better  access. 
Then  consumers  must  have  the  opportunity  to  opt  for  enrollment 
in  an  HMO.  The  Congress  has  required  private  employers  (with  25 
or  more  employees)  and  state  and  local  governments  to  offer  their 
employees  the  choice  of  membership  in  a  federally  qualified  HMO. 
In  the  1976  Amendments  to  the  HMO  Act,  the  Congress  required 
the  Federal  Employees  Health  Benefits  Plan  (FEHBP)  to  offer 
membership  in  federally  qualified  HMOs.  In  return  for  offering 
HMO  membership,  the  Congress  sought  to  assure  employers  and 
the  FEHBP  that  HMOs  would  be  fiscally  sound  and  organized  so 
that  employers  and  employees  would  gain  from  the  efficiencies 
which  accrue  from  the  delivery  of  comprehensive,  at-risk,  prepaid 
health  services.  This  assurance  is  provided  through  the  require- 
ment for  an  HMO  to  become  federally  qualified. 

Because  considerable  expertise  is  required  to  determine  if  an 
HMO  meets  the  qualification  criteria,  employers  support  the  role 
of  the  Federal  Government.  Under  these  circumstances,  the  Com- 
mittee believes  that  any  doubts  about  the  wisdom  of  a  Federal 
qualification  process  must  be  resolved  in  favor  of  maintaining  it. 
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EXTENSIONS  (SECTION  2) 

Grants  program 

Under  current  law,  the  Secretary  of  Health  and  Human  Services 
(HHS)  is  authorized  to  make  grants  to  and  enter  into  contracts 
with  public  and  private,  non-profit  entities  for: 

(1)  projects  for  surveys  or  other  activities  to  determine  the 
feasibility  of  developing  and  operating  or  expanding  the  oper- 
ation of  HMOs; 

(2)  planning  projects  for  the  establishment  of  HMOs  or  for 
the  significant  expansion  of  the  membership  of,  or  areas  served 
by,  HMOs;  and 

(3)  projects  for  the  initial  development  of  HMOs. 

For  each  of  these  the  period  and  the  amount  of  the  grant  or  con- 
tract is  different. 

The  Committee's  bill  terminates  the  grant  and  contract  program 
for  these  types  of  projects  by  phasing  it  out  over  the  next  three 
fiscal  years.  During  that  time,  grants  and  contracts  could  be  made 
only  to  entities  which  received  a  grant  or  contract  during  fiscal 
year  1980,  which  grant  or  contract  provided  funds  for  fiscal  year 
1981,  or  to  entities  which  received  a  grant  or  contract  during  fiscal 
year  1981. 

Authorizations  of  appropriations  are  such  sums  as  may  be  neces- 
sary for  each  of  the  fiscal  years  1982-1984.  While  this  Committee 
rarely  authorizes  appropriations  without  a  specific  dollar  limita- 
tion, the  manner  in  which  this  grant  program  operates  makes  it 
impossible  for  the  Committee  to  determine  the  exact  amounts 
needed.  For  example,  upon  completion  of  the  feasibility  studies  cur- 
rently being  conducted,  the  Secretary  of  HHS  must  determine 
which  projects  have  demonstrated  their  feasibility  and  therefore 
warrant  funds  for  planning.  Experience  to  date  indicates  that  only 
a  portion  of  feasibility  studies  should  be  continued  into  the  plan- 
ning stage.  Since  the  number  of  continuations  differ  year  to  year, 
and  since  the  grant  program  is  being  phased  out,  the  Committee 
provides  the  Appropriations  Committee  full  latitude. 

The  Committee  recommends  that  all  entities  which  warrant  con- 
tinuation receive  the  necessary  additional  funds  during  the  next 
three  fiscal  years.  The  Federal  Government's  contribution  to  the 
development  of  HMOs  has  been  significant.  HMOs  have  proven 
they  can  deliver  quality  care  at  less  cost  than  the  fee-for-service 
sector.  With  such  a  performance  record,  the  Committee  believes 
the  Congress  should  support  entities  still  receiving  grants  and 
enable  them  to  establish  HMOs. 

Under  current  law,  the  secretary  is  also  authorized  to  conduct 
HMO  management  training  programs  and  to  provide  technical  as- 
sistance to  developing  or  operational  HMOs.  In  hearings  and 
throughout  the  Committee's  deliberations  the  Committee  was  told 
repeatedly  that  the  two  most  serious  problems  facing  HMOs  today 
are  the  lack  of  adequate  capital  and  experienced  managers.  The 
management  training  program  plays  an  essential  role  in  encourag- 
ing the  professional  development  of  HMO  managers.  The  experi- 
ence with  the  training  program  to  date  is  good.  The  authorizations 
of  appropriations,  at  one  million  dollars  a  year  for  fiscal  years 
1982-84,  are  small  but  very  important  to  the  long  range  strength  of 
HMOs.  As  HMOs  increase  in  number  the  Committee  expects  the 
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private  sector  and  educational  institutions  to  assume  full  responsi- 
bility for  such  training. 

The  authorizations  of  one  million  dollars  will  also  provide  techni- 
cal assistance.  The  Committee  believes  this  expenditure  is  appro- 
priate because  of  the  complexity  of  developing  and  operating  an 
HMO,  which  is  unlike  any  other  health  organization.  Integrating 
providers  and  hospitals,  and  the  responsibility  to  deliver  health 
care  services,  with  the  financing  and  reimbursement  aspects  of  in- 
surance make  the  HMO  unique  and  complex.  The  availability  of 
technical  assistance  will  be  essential  for  the  survival  of  some 
HMOs,  and  generally  will  strengthen  HMOs  and  the  Federal  in- 
vestment in  them. 

Loan  program 

As  was  mentioned  in  the  previous  section,  the  lack  of  adequate 
capital  is  one  of  the  two  most  important  problems  for  developing 
HMOs.  The  Committee  was  advised  that  capital  is  difficult  to  ac- 
quire unless  an  HMO  is  affiliated  with  a  commercial  insurance 
company,  a  Blue  Cross  or  Blue  Shield,  or  the  Kaiser  Foundation 
Health  Plan  in  Oakland,  California.  For  other  HMOs  the  combina- 
tion of  the  need  for  up  to  five  years  of  operating  deficit  financing, 
the  resulting  slow  return  on  investment,  and  the  lack  of  assets  for 
collateral  make  them  unlikely  organizations  for  substantial  private 
investment.  The  relative  unattractiveness  to  private  investment 
does  not  diminish  in  any  way  the  importance  or  value  of  HMOs.  It 
simply  indicates  that  organizing  the  delivery  and  financing  of  a 
comprehensive,  prepaid  health  services  plan  is  expensive  initially, 
time-consuming,  complex,  and  subject  to  financial  risk. 

Under  current  law  the  Secretary  can  make  loans  and  loan  guar- 
antees at  market  rates  for  the  '  'initial  costs  of  operation"  of  an 
HMO  during  its  first  five  years.  The  amount  of  the  loan  is  limited 
to  the  projected  operating  deficit,  but  may  be  no  more  than  $4.5 
million.  The  loans  are  made  from  a  revolving  loan  fund,  the  corpus 
of  which  is  appropriated.  The  only  appropriations  to  date  were  in 
fiscal  year  1975  when  $35  million  was  put  in  the  fund.  The  revolv- 
ing nature  of  the  fund  permits  the  Secretary,  through  the  Office  of 
Health  Maintenance  Organizations  (OHMO),  to  make  loans  to 
HMOs,  sell  the  loan  paper  to  the  public  through  the  Federal  Fi- 
nancing Bank,  return  the  proceeds  from  the  sale  to  the  fund,  and 
then  make  new  loans.  The  only  time  the  corpus  of  the  fund  is  de- 
pleted is  when  the  OHMO  discounts  a  loan  to  sell  it  (due  to  interest 
rates  being  higher  at  time  of  sale  than  at  the  time  of  award  to  an 
HMO),  or  when  an  HMO  declares  bankruptcy  and  the  OHMO  must 
pay  off  the  loan  (held  by  the  public).  Due  to  discounting  and  de- 
faults, the  $35  million  in  the  loan  fund  will  be  depleted  by  the  end 
of  fiscal  year  1981. 

The  Committee's  bill  would  authorize  the  loan  fund  through  1986 
(see  section  4),  and  would  authorize  appropriations  to  be  made  to  it 
for  three  specific  purposes  during  the  next  three  fiscal  years  (fiscal 
years  1982-84).  The  authorization  is  $40  million  or  ''such  greater 
amount  as  may  be  necessary"  to  carry  out  the  three  purposes, 
which  are: 

(a)  to  assure  that  the  loan  fund  has  a  balance  of  at  least  $5 
million  at  the  end  of  each  fiscal  year  so  that  new  loans  can  be 
awarded; 
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(b)  to  meet  the  obligations  of  the  loan  fund  resulting  from  de- 
faults on  loans  made  from  the  fund;  and 

(c)  to  meet  the  other  obligations  of  the  loan  fund,  such  as 
losses  due  to  discounting  of  loans  when  selling  them. 

Predictions  as  to  the  number  of  defaults  during  the  next  three 
fiscal  years  are  understandably  difficult  to  make.  The  Committee  is 
informed  that  the  highest  losses  to  be  expected  are  $45  million. 

The  Committee's  bill  would  authorize  the  Secretary  to  continue 
to  make  new  loans  so  that  new  HMOs  will  have  access  to  the  nec- 
essary capital  to  establish  themselves.  This  is  purely  a  banking 
function,  though,  because  the  loans  would  continue  to  be  made  at 
market  rates.  (The  only  subsidy  which  occurs  in  the  HMO  program 
is  with  grants,  and  they  are  being  phased  out  as  described  previ- 
ously.) Because  appropriations  are  necessary  only  to  cover  losses  to 
the  loan  fund  (due  to  discounting  and  defaults),  no  appropriations 
are  required  to  make  these  new  loans.  Of  course,  if  there  are  de- 
faults on  the  new  loans  appropriations  would  be  necessary.  The 
Committee  notes,  though,  that  relatively  few  loans  will  be  awarded 
in  the  future,  because  most  loan  applications  have  been  from  enti- 
ties which  received  grants. 

On  balance,  the  Committee  believes  the  investment  in  HMOs  has 
returned  tremendous  dividends  in  the  form  of  lower  health  care 
costs  in  the  areas  served  by  HMOs.  Financing  the  establishment  of 
HMOs  involves  risk,  and  has  resulted  in  costs  to  the  Federal  Gov- 
ernment; but  the  reduction  of  health  care  costs  for  Medicare,  Med- 
icaid, and  private  citizens  already  far  outweighs  those  costs  or  any 
others  that  will  occur  in  the  future. 

REVISION  OF  REQUIREMENTS  FOR  HEALTH  MAINTENANCE 
ORGANIZATIONS  (SECTIONS  3) 

The  Committee's  bill  would  repeal  or  modify  a  number  of  the  re- 
quirements for  an  HMO  to  be  federally  qualified. 

Open  enrollment 

Current  law  requires  an  HMO  which  has  operated  for  five  years 
and  has  50,000  members  enrolled  to  have  an  open  enrollment 
period  in  any  year  following  a  year  in  which  it  did  not  have  a  fi- 
nancial deficit.  The  period  must  be  the  lesser  of  30  days  or  such 
time  as  may  be  necessary  to  enroll  the  number  of  members  equal 
to  three  percent  of  the  total  net  increase  in  enrollment  in  the  pre- 
vious year. 

The  criteria  for  application  of  the  open  enrollment  period  are  so 
strict  that  the  requirement  is  rarely  applicable.  The  Committee's 
bill  would  repeal  it. 

Membership  of  boards  of  directors 

Current  law  requires  the  policy  making  body  of  a  private  HMO 
to  be  composed  of  one-third  members  of  the  HMO  and  to  have  equi- 
table representation  from  enrolled  members  who  are  part  of  a 
medically  underserved  population.  For  public  HMO's  an  advisory 
body  which  meets  these  requirements  is  mandated. 

The  Committee's  bill  would  repeal  these  requirements.  They  are 
unnecessary  to  assure  the  HMO's  fiscal  soundness  and  operational 
efficiencies. 
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Individual  practice  associations 

Current  law  requires  that  physicians  who  provide  services  to  an 
HMO's  enrolled  members  to  be  members  of  the  staff  of  the  HMO,  a 
medical  group,  an  individual  practice  association  (IP A),  or  some 
combination  of  these.  In  addition  an  HMO  can  have  up  to  15  per- 
cent of  its  physician  services  (measured  by  amounts  paid)  provided 
by  physicians  who  are  under  contract  directly  with  the  HMO. 

An  IPA  is  an  organization  composed  of  physicians  and  other 
health  professionals  which  contracts  with  the  HMO  for  the  provi- 
sion of  health  services  to  the  HMO's  members.  The  Committee  de- 
termined that  the  requirement  for  an  IPA  is  unnecessary  and  that 
an  HMO  should  be  permitted  to  contract  directly  with  all  its 
health  professionals.  The  bill  permits  this  option  by  striking  the  15- 
percent  requirement,  which  would  allow  HMO's  to  contract  with 
their  staffs,  medical  groups,  IPA's  or  directly  with  all  the  physi- 
cians who  serve  their  members. 

In  striking  the  15  percent  requirement,  the  Committee  does  not 
intend  to  change  any  other  current  requirements  regarding  the  ob- 
ligations or  responsibilities  of  the  physicians  in  IPA's  to  HMO's  or 
their  members.  The  bill  simply  repeals  the  need  to  have  an  IPA  as 
a  separate  legal  entity. 

The  elimination  of  the  15  percent  requirement  affects  the  classi- 
fication of  HMO's  for  purposes  of  dual  choice  (section  1310(b)(1)). 
Under  current  law  an  HMO  is  a  group  or  staff  type  (for  purposes  of 
dual  choice)  as  long  as  no  more  than  15  percent  of  its  physician 
services  (measured  by  amounts  paid)  are  provided  by  physicians 
under  contract  with  the  HMO  who  are  not  members  of  the  group 
(or  groups)  or  staff.  With  the  elimination  of  the  15  percent  rule  it  is 
necessary  to  reestablish  a  standard  for  physician  services  (meas- 
ured by  amounts  paid)  which  must  be  provided  through  a  group  (or 
groups)  or  staff.  The  Committee's  bill  would  require  51  percent  or 
more.  This  reduced  standard  is  appropriate  in  order  to  allow  great- 
er flexibility  to  the  HMO  in  organizing  its  physician  services.  This 
change  is  not  made  to  require  shifting  between  designations  under 
sections  1301(b)(1)  and  (2);  so  the  Committee  does  not  expect  the 
OHMO  to  reclassify  as  group  or  staff  types  those  HMO's  currently 
designated  as  combinations  under  section  1310(b)(2)(B)  because  they 
are  providing  less  than  85  percent  of  their  physician  services 
(measured  by  amounts  paid)  through  groups  or  staffs.  If  an  HMO 
requests  redesignation,  then  such  a  change  would  be  appropriate. 

The  Committee's  bill,  for  purposes  of  dual  choice,  would  classify 
those  HMO's  which  do  not  use  an  IPA  but  contract  directly  with 
all  their  physicians  with  HMO's  which  use  IPA's  or  some  combina- 
tion of  groups,  staff  or  IPA's. 

Rural  HMOs 

i  Current  law  requires  and  HMO  to  provide  its  basic  health  serv- 
i  ices  through  providers  which  are  in  the  HMO's  service  area.  The 
Committee  is  concerned  that  this  requirement  is  impossible  to  meet 
for  some  rural  HMO's.  The  bill  would  permit  a  rural  HMO  to  offer 
services  which  are  not  emergency  or  primary  health  care  services 
outside  the  service  area  if  providers  of  those  services  are  not  avail- 
able in  sufficient  numbers  and  willing  to  contract  with  the  HMO 
on  terms  consistant  with  the  HMO's  mode  of  operation. 
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Supplemental  services 

Current  law  provides  a  list  of  services  which  an  HMO  can  offer, 
at  its  election,  and  permits  the  Secretary  of  HHS  to  approve  other 
supplemental  services.  The  Committees's  bill  would  permit  an 
HMO  complete  discretion  as  to  the  supplemental  services  it  offers. 

Mental  health  and  alcohol  and  drug  treatment  services 

Current  law  requires  and  HMO  to  provide  "basic  health  serv- 
ices," which  are  defined  in  section  1302(1)  of  the  Public  Health 
Service  Act.  Those  services  now  include  ' 'short-term  (not  to  exceed 
twenty  visits,  out-patient  evaluative  and  crisis  intervention  mental 
health  services"  and  "medical  treatment  and  referral  services  (in- 
cluding referral  services  to  appropriate  ancillary  services)  for  the 
abuse  of  and  addiction  to  alcohol  and  drugs." 

The  Committee's  bill  would  repeal  this  requirement  for  the  pro- 
vision of  mental  health  and  drug  and  alcohol  treatment  services  to 
the  extent  that  an  HMO  would  be  required  to  provide  these  serv- 
ices only  if  an  employer  requested  them.  The  HMO  would  have  dis- 
cretion to  charge  for  them  on  a  prepaid  or  fee  for  service  basis. 
This  discretion  is  necessary  because  the  HMO  might  not  be  provid- 
ing these  services  to  all  members  and  therefore  cannot  include 
them  in  the  rating  system  for  basic  health  services  which  are  pro- 
vided to  all  members. 

The  Committee's  decision  to  remove  the  three  services  from  the 
health  services  benefit  package  mandated  for  all  members  was 
based  upon  the  Committee's  desire  to  permit  HMO's  maximum 
leeway  in  developing  a  benefits  package.  This  change  should  not  be 
misinterpreted  as  lack  of  support  for  or  understanding  of  the  im- 
portance of  these  services.  In  fact,  persuasive  evidence  was  pro- 
vided by  some  HMO's  that  the  availability  of  these  services  re- 
duced hospitalization  rates  and  thus  total  costs.  Many  HMO's  now 
provide,  as  basic  health  services,  mental  health  and  drug  and  alco- 
hol services  far  in  excess  of  those  required.  The  Committee  believes 
that  access  to  these  services  is  crucial  for  many  members  of  HMO's 
and  encourages  HMO's  to  maintain  their  current  coverage  when- 
ever  possible.  However,  where  an  HMO  finds  that  it  is  not  competi- 
tive with  other  HMO's  or  health  insurance  plans,  the  HMO  needs 
to  be  able  to  alter  its  benefit  package  to  meet  demand.  The  Com- 
mittee's bill  provides  this  flexibility. 

Risk  sharing  with  providers 

Current  law  requires  an  HMO  to  "assume  full  financial  risk  on  a 
prospective  basis  for  the  provision  of  basic  health  services".  Three 
exceptions  are  allowed.  They  involve  insurance  coverage  or  other 
arrangements  for  catastrophic  costs  for  only  one  member,  costs  for 
members  needing  care  when  outside  the  service  area  of  the  HMO, 
and  financial  losses  when  total  costs  exceed  income  by  15  percent. 

Regulations  have  correctly  recognized  that  the  structure  of  an 
HMO  warrants  a  fourth  exception — for  sharing  risk  with  physi- 
cians and  other  providers  associated  with  the  HMO.  The  three  stat- 
utory exceptions  all  deal  with  reinsurance  and  are  not  intended  to 
preclude  the  sharing  of  risk  between  an  HMO  and  its  providers. 
The  Committee's  bill  would  clarify  that  indeed  the  fourth  exception 
is  permitted.  An  HMO  could  share  with  physicians,  other  health 
professionals,  hospitals  or  other  health  care  institutions  all  or  part 
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of  the  financial  risk  on  a  prospective  basis  for  the  provision  of  basic 
health  services  by  those  individuals  or  institutions. 

Separate  legal  entities 

Current  law  requires  an  HMO  to  be  a  legal  entity,  that  is,  for  the 
HMO  itself  to  be  a  corporation.  Because  the  current  statutory  lan- 
guage is  subject  to  misinterpretation,  the  Committee's  bill  would 
amend  it  to  state  specifically  that  the  "primary  purpose"  of  an 
HMO  must  be  to  provide  services  to  its  members  according  to  the 
HMO  Act  and  be  organized  and  operated  according  to  the  HMO 
Act.  Because  an  HMO  might  do  some  other  things  as  a  conse- 
quence of  its  activities  as  an  HMO,  the  Committee  used  the  term 
' 'primary."  The  goal  of  the  Committee  is  to  assure  that  the  other 
purpose  of  purposes  do  not  conflict  with  the  corporation's  activities 
as  an  HMO. 

The  conflict  which  is  of  greatest  concern  to  the  Committee,  and 
which  compels  the  continuation  of  this  requirement,  would  arise  if 
a  commercial  health  insurance  company  or  a  Blue  Cross  or  Blue 
Shield  plan  could  also  be  an  HMO.  HMO's  are  the  natural  competi- 
tors of  these  insurers;  so  the  requirements  of  the  HMO  Act  should 
assure  that  HMO's  can  aggressively  compete  with  them.  The  HMO 
Act  requires  an  employer  to  offer  only  one  group  practice  or  staff 
type  HMO  and  only  one  IPA  type  HMO.  If  the  only  HMO  (of  one 
type)  which  has  guaranteed  access  to  employers  could  be  operated 
by  an  insurance  company,  as  a  division  of  its  health  insurance 
business,  the  opportunities  for  the  HMO  to  compete  against  the  in- 
surance line  of  business  would  be  seriously,  perhaps  fatally,  com- 
promised. Other  competitive  HMO's  would  be  precluded  from  de- 
veloping and  the  possibility  of  a  competitive  health  services  market 
would  be  lessened.  Under  such  a  circumstance,  the  HMO  would  be 
used  by  the  insurance  company  to  expand  its  total  market  share 
instead  of  to  create  a  more  competitive  market.  As  long  as  employ- 
ers are  required  to  offer  only  one  HMO  (of  one  type),  the  require- 
ment for  an  HMO  to  be  a  separate  legal  entity  will  provide  some 
minimal  assurance  that  the  one  HMO  will  operate  in  its  best  inter- 
est and  be  competitive. 

The  Committee  also  recognizes  that  if  an  HMO  could  be  a  divi- 
sion of  any  other  business  there  could  be  substantial  difficulty  in 
determining  whether  the  HMO  is  fiscally  sound  and  operating  in 
accordance  with  Title  XIII.  These  problems  are  avoided  by  requir- 
ing the  HMO  to  be  a  separate  corporation. 

There  are  some  costs  associated  with  the  establishment  of  a  cor- 
poration; but  it  is  the  Committee's  understanding  that  they  are 
minimal.  Many  insurance  companies  have  already  started  HMO's 
as  separate  legal  corporations;  and  based  on  that  experience  the 
Committee  concluded  that  the  requirement  can  be  satisfied. 

Community  rating 

Under  current  law  an  HMO  is  required  to  use  a  "community 
rating  system."  Under  this  system  premium  rates  are  the  same  for 
all  individuals  in  the  HMO  and  all  families  of  similar  composition 
in  the  HMO.  (Certain  limited  differentials  are  permitted.) 

Much  of  the  testimony  received  by  the  Committee  concerning  the 
community  rating  system  criticized  it  for  not  permitting  an  HMO 
adequate  flexibility  to  set  different  premium  rates  for  the  different 
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groups  to  which  it  markets.  Even  though  HMO's  generally  provide 
services  for  less  total  cost,  their  rates  are  often  higher  than  com- 
peting insurance  plans  because  HMOs  generally  offer  a  broader 
range  of  benefts.  The  view  of  those  critical  of  community  rating 
was  that  HMO's  could  compete  more  effectively  if  they  had  greater 
rate-setting  freedon. 

It  is  the  Committee's  understanding  that  HMO's  have  not  taken 
advantage  of  the  flexibility  available  to  them  under  the  current 
community  rating  system.  In  order  to  allow  a  lower  premium  rate 
to  be  charged,  current  law  permits  an  HMO  to  charge  copayments 
(additional  payments  at  the  time  a  service  is  received)  for  the  pro- 
vision of  any  basic  or  supplemental  health  service.  By  offering  to 
existing  and  prospective  HMO  members  the  option  of  a  low,  or 
high,  copayment  plan,  premium  rates  could  be  reduced  substantial- 
ly and  those  HMO's  could  better  compete  on  the  basis  of  price  with 
insurance  plans  whose  premium  rates  are  lower. 

In  spite  of  the  lack  of  use  of  this  copayment  option,  the  Commit- 
tee determined  that  flexibility  in  the  fundamental  rate-setting 
system  should  be  permitted.  The  Committee's  bill  would  retain  the 
copayment  option  and  modify  communty  rating.  The  Committee  be- 
lieves that  with  this  additional  flexibility  HMO's  will  be  able  to 
compete  effectively  on  the  basis  of  price. 

The  Committee's  bill  would  amend  the  '  'community  rating 
system"  so  that  an  HMO,  while  still  using  a  form  of  community 
rating,  could  set  different  premium  rates  for  different  groups.  This 
new  system  can  be  called  "community  rating  by  class"  and  would 
work  in  the  following  manner. 

First,  it  is  necessary  to  explain  the  terms  "group"  and  "class." 
The  main  market  for  HMO's  is  groups  of  individuals.  A  group  is 
usually  the  employees  of  one  employer;  but  it  also  could  be  com- 
posed of  the  employees  of  a  number  of  small  employers  or  the 
members  of  an  association  or  club.  As  used  in  the  bill,  the  term 
"group"  refers  to  these  types  of  employee  groups  or  other  aggrega- 
tions of  individuals  who  wish  to  purchase  HMO  membership  under 
contract.  Current  regulations  describe  a  "group"  in  this  manner.  A 
group  could  not  be  established  based  on  characteristics  such  as  sex 
or  race. 

Under  this  new  community  rating  by  class  system,  an  HMO 
would  establish  "classes"  of  individuals  and  families.  A  class  could 
not  be  a  "group"  (such  as  one  employer's  employees),  or  a  combina- 
tion of  two  or  more  groups  (such  as  steel  workers),  or  be  based 
upon  any  proxy  for  a  group  or  groups  (such  as  occupation).  A  class 
would  be  actuarially  derived  or  based  on  other  factors  which  pre- 
dict differences  in  the  use  of  HMO  services  by  individuals  or  fami- 
lies with  the  characteristics  of  the  class.  For  example,  individuals 
between  the  ages  of  18  and  40  could  be  one  class  if  people  of  that 
age  are  expected  to  have  similar  health  care  utilization  patterns 
and  people  younger  and  older  are  expected  to  use  services  differ- 
ently. The  purposes  of  these  classes  is  to  put  all  individuals  and  all 
families  who  are  expected  to  have  similar  utilization  experiences 
(and  thus  similar  costs  to  the  HMO)  into  the  same  class,  regardless 
of  which  groups  they  are  from.  The  number  of  classes  and  the  fac- 
tors used  to  establish  classes  are  left  to  the  discretion  of  the  HMO; 
except  that  the  Secretary  would  review  the  factors  when  an  HMO 
applies  for  federal  qualification  (or  when  an  existing  HMO  applies 
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for  authority  to  change  to  this  new  rating  system)  and  could  pro- 
hibit the  use  of  any  factor  which  he  determined  could  not  reason- 
ably be  used  by  an  HMO  to  predict  the  use  of  its  health  services  by 
its  members. 

An  HMO  currently  operating  would  take  all  enrolled  individuals 
and  families  (individuals  of  a  group  who  have  coverage  for  their 
family)  from  all  groups  to  which  it  markets  and  distribute  them 
into  the  classes  the  HMO  has  established.  It  also  would  distribute 
any  new  enrollees  from  a  group  to  which  it  currently  markets,  or  a 
new  group  to  which  it  is  marketing  for  the  first  time,  into  these 
same  classes.  An  HMO  which  is  developing  would  distribute  mem- 
bers into  these  classes  as  they  enroll. 

The  HMO  would  then  establish  the  amount  of  revenue  required 
from  each  class  to  provide  covered  services  to  that  class  based  upon 
that  class'  projected  utilization. 

The  HMO  would  then  establish,  for  each  group,  a  composite  pre- 
mium rate  for  all  individuals  in  the  group  and  for  all  families  of 
similar  composition  in  the  group.  (Composition  refers  only  to  size.) 
The  rate  would  be  the  same  for  all  individuals  in  the  group  and  for 
all  families  of  similar  composition  in  the  group.  The  composite  rate 
for  the  individuals  in  one  group  would  be  derived  by  (1)  multiply- 
ing the  revenue  requirements  for  each  class  by  the  number  of  indi- 
viduals from  the  group  in  that  class;  (2)  adding  the  revenue  re- 
quirements for  all  classes  of  individuals  from  the  group;  and  (3)  di- 
viding the  total  revenue  requirements  for  all  individuals  by  the 
total  number  of  individuals  in  the  group.  The  process  is  similar  for 
families;  except  that  if  classes  are  established  based  only  on  the 
number  of  persons  in  a  family,  the  premium  rate  for  families  of  the 
same  size  would  be  equivalent  to  the  revenue  requirements  for  that 
class. 

The  following  chart  shows  how  the  composite  rate  is  established 
for  two  hypothetical  employers. 

COMMUNITY  RATING  BY  CLASS 

Class  No.  1 — individuals  under  30 
Class  No.  2 — individuals  between  30-55 
Class  No.  3 — individuals  between  55-65 
Class  No.  4 — families  of  2 
Class  No.  5 — families  of  3  or  more 

Group  No.  1 — Franklin  Clothing 
Group  No.  2— City  of  Jacksboro 

Group  No.l:  Group  No.  2: 

number  of  Revenue  requirements  per  person  number  of 

persons  persons 

Class  No.  1   50  $10  month   10 

Class  No.  2   20  $20  month   20 

Class  No.  3   10  $30  month   50 

Class  No.  4   40  $20  month   10 

Class  No.  5   40  $40  month   70 


■I 
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PREMIUM  RATES 


Group  No.  1 


Group  No.  2 


Community  rate 
(under  current 
law) 


Class  No.  1 
Class  No.  2 
Class  No.  3 


$500  $100.... 
$400  $400..., 
$300  $1,500. 


Total  

Number  of  individuals  

Composite  rate  for  individuals. 


$1,200  $2,000. 

80  80  

$15  $25  


$3,200 
160 
$20 


Note —These  classes  of  families  vary  only  by  family  size;  so  the  premium  rates  for  classes  No.  4  and  No.  5  are  the  same  as  the  revenue 

requirements. 


Section  3(h)  of  the  bill,  before  amended  by  the  Committee,  raised 
questions  as  to  whether  individuals  in  the  same  group  could  be 
charged  different  premium  rates  because  they  were  in  different 
classes  or  because  of  differences  in  their  sex  or  marital  status. 
Since  the  Committee  did  not  intend  such  results,  the  Committee 
amended  that  section  to  make  very  clear  that  individuals  in  the 
same  group  must  pay  the  same  premium  rate  regardless  of  wheth- 
er they  are  in  the  same  class,  and  regardless  of  their  sex  or  marital 
status;  and  that  families  of  similar  composition  in  the  same  group 
must  pay  the  same  premium  rate  regardless  of  whether  they  are  in 
the  same  class.  It  is  the  Committee's  intention  that  premium  rates 
may  not  differ  for  individuals  in  the  same  group  because  of  individ- 
ual's sex  or  marital  status. 

This  new  rating  system  will  permit  an  HMO  to  establish  differ- 
ent premium  rates  for  different  groups,  and  thereby  to  reflect  the 
different  risks  faced  by  it  in  providing  health  services  to  the  en- 
rolled members  of  each  group.  If  one  group  of  employees  is  com- 
posed of  relatively  young  individuals  with  few  families,  the  premi- 
um rates  will  be  lower  than  for  a  group  of  employees  is  composed 
of  relatively  older  individuals  with  many  large  families.  This  new 
system  does  not  permit  experience  rating,  which  involves  the  estab- 
lishment of  premium  rates  for  a  group  based  solely  on  the  utiliza- 
tion experience  of  that  group  in  the  previous  contract  j^ear.  This 
system  will  provide  substantial  new  flexibility  in  rate-setting  and 
will  allow  HMO's  to  set  more  competitive  rates. 

LOANS  AND  LOAN  GUARANTEES  FOR  INITIAL  OPERATIONS  AND 
AMBULATORY  FACILITIES  (SECTIONS  4,  5  AND  6) 

Under  current  law  an  HMO  may  receive  a  loan  at  market  rates 
or  a  loan  guarantee  for  a  market  rate  loan  for  two  purposes.  First, 
a  loan  or  guarantee  may  be  awarded  to  a  public  or  private  non- 
profit HMO  to  cover  the  amount  by  which  its  costs  of  operation 
exceed  its  revenues  during  the  first  sixty  months  of  operation,  or 
during  the  first  sixty  months  of  operation  after  a  significant  expan- 
sion of  membership  or  area  served.  The  total  amount  of  the  loan  or 
guarantee  is  $4.5  million  and  no  more  than  $2  million  can  be  dis- 
tributed annually.  A  for-profit  HMO  may  only  receive  a  loan  guar- 
antee, under  these  conditions,  and  only  if  it  serves  a  medically  un- 
derserved  population. 

The  Committee's  bill  would  make  some  modification  in  these 
loans  and  guarantees  and  extend  the  authority  to  make  them  until 
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1986.  Because  of  inflation  and  the  need  for  greater  amounts  of  capi- 
tal to  start  an  HMO,  the  ceilings  on  the  amount  of  loans  or  guaran- 
tees would  be  raised  to  $7  million,  in  total,  and  $3  million  annual- 
ly. The  Committee  heard  convincing  evidence  that  current  loan 
limits  are  inadequate.  For  example,  a  recently  organized  group 
practice  HMO  in  Dallas,  Texas,  jointly  established  by  the  Kaiser 
Foundation  Health  Plan  and  Prudential  Insurance  Company  of 
America  will  require  $6  million  of  operational  deficit  financing  (in 
addition  to  in-kind  staff  support  from  both  sponsors)  to  reach  break 
even  and  $10-$15  million  for  facilities  construction  during  the  first 
10  years  of  operation. 

The  Committee's  bill  also  would  permit  a  for-profit  HMO  to  re- 
ceive loans  or  guarantees,  under  the  same  conditions,  regardless  of 
the  area  it  serves.  Since  all  grants  are  being  phased  out;  these 
loans  and  guarantees  are  at  market  rates;  and  capital  to  begin 
HMO's  is  difficult  to  obtain  for  any  organization;  the  Committee 
determined  that  for-profit  HMO's  should  also  have  access  to  Feder- 
al loans.  This  policy  is  consistent  with  the  Committee's  goal  of  pro- 
moting the  development  of  new  HMO's  without  subsidizing  their 
development. 

The  second  purpose  under  current  law  for  which  market  rate 
loans  or  guarantees  may  be  made  is  for  ambulatory  facilities  for 
HMO's.  Public  and  private  non-profit  HMO's  may  receive  up  to 
$2.5  million  for  the  acquisition  or  construction  of  an  ambulatory 
care  facility  and  for  the  acquisition  of  equipment  for  the  facility. 
For-profit  HMO's  may  receive  guarantees  only,  and  only  for  serv- 
ing medically  underserved  areas. 

The  Committee's  bill  would  modify  the  eligibility  criteria  for 
these  loans  and  guarantees  in  order  to  assure  that  they  are  made 
only  to  HMO's  which  are  fiscally  sound.  The  applying  HMO  would 
have  to  include  certification  from  an  independent  auditor  that  its 
revenues  exceeded  its  costs  at  the  time  of  application,  and  assur- 
ances satisfactory  to  the  Secretary  that  market  rate  loans  are  un- 
available from  private  sources  and  that  the  HMO  will  remain  prof- 
itable throughout  the  period  of  the  loan  or  guarantee.  If  an  HMO 
has  surplus  revenues  at  the  time  of  application,  and  is  well  orga- 
nized and  administered  so  that  it  can  be  expected  to  continue  with 
an  operating  surplus;  and  if  its  projected  enrollment  growth  and 
costs  during  the  period  of  the  loan  are  expected  to  result  in  an  op- 
erating surplus  for  the  period  of  the  loan;  then  the  HMO  should  be 
capable  of  repaying  any  Federal  loan  or  guarantee.  In  requiring  an 
operating  surplus  throughout  the  period  of  the  loan,  the  Committee 
expects  that  some  fluctuations  could  occur,  even  resulting  in  a  tem- 
porary deficit  position.  The  purpose  of  these  requirements  is  to 
gauge  the  long  run  financial  strength  of  the  applying  HMO. 

An  HMO  in  such  circumstances  would  appear  to  be  safe  for  pri- 
vate loans.  However,  because  ambulatory  medical  facilities  are 
single-purpose  buildings  they  are  not  particularly  good  collateral; 
and  because  HMO's,  even  with  a  surplus,  can  still  have  relatively 
few  assets,  private  lenders  have  been  reluctant  to  make  the  neces- 
sary capital  available.  Under  these  circumstances  the  Committee 
believes  that  the  relatively  small  risk  of  HMO  failure  and  loss  of 
the  Federal  loan  or  guarantee  is  outweighed  by  the  benefits  which 
will  accrue  from  the  growth  of  HMO  enrollment.  These  benefits  of 
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lower  health  care  costs  do  not  accrue  to  private  lenders;  so  it  is  un- 
derstandable that  they  balance  their  interests  differently. 

The  Committee's  bill  also  makes  for-profit  HMO's  eligible  for 
these  loans  and  guarantees,  for  the  same  reasons  as  with  the  oper- 
ational loans.  It  also  repeals  the  authority  of  the  Secretary  to  guar- 
antee loans  originated  by  the  Federal  Financing  Bank  (FFB)  for 
ambulatory  facilities.  This  change  does  not  affect  the  role  of  the 
FFB  in  selling  loan  paper  originated  by  the  Secretary  through  the 
Office  of  Health  Maintenance  Organizations. 

The  last  change  the  Committee's  bill  would  make,  regarding 
these  loans,  would  permit  the  Secretary  to  vary  the  rate  of  interest 
on  the  loan  with  each  disbursement  of  the  loan.  Under  current  law 
the  Secretary  (through  the  OHMO)  sets  an  interest  rate  in  award- 
ing the  loan.  Under  this  amendment,  the  Secretary  would  set  a 
rate  on  the  portion  disbursed  initially  and  could  vary  the  rate  on 
each  portion  of  the  loan  disbursed  subsequently.  This  procedure 
would  eliminate  losses  to  the  loan  fund  due  to  discounting  loans 
when  sold  because  of  higher  interest  rates  at  the  time  of  sale  than 
at  the  time  the  loan  was  awarded. 

HEALTH  BENEFITS  PLANS  (SECTION  7) 

Dual  choice 

Under  current  law  an  employer  with  25  or  more  employees  must 
offer  one  group  practice  or  staff-type  HMO  and  one  IPA-type  HMO. 
The  Committee  received  testimony  that  this  dual  choice  mandate, 
under  which  an  employee  can  choose  between  the  HMO's  and  a 
health  insurance  plan,  is  still  important  for  HMO's  to  gain  access 
to  employee  groups. 

Employers  usually  decide  (through  negotiation  if  a  labor  union  is 
present)  on  the  benefits  to  be  provided  to  their  employees  and  then 
receive  bids  from  commercial  health  insurance  companies  and  Blue 
Cross  and  Blue  Shield  plans  to  provide  insurance  coverage  for 
those  benefits.  Increasingly  employers  are  also  self  insuring.  The 
result  is  that  employees  don't  "choose"  the  health  insurance  com- 
pany to  cover  their  benefits.  Dual  choice  permits  employees  a 
choice,  and  in  so  doing,  creates  a  new  form  of  competition  for 
health  care  services  which  has  the  potential  for  restraining  health 
care  costs.  In  the  face  of  competition  from  HMO's,  health  insur- 
ance companies  attempt  to  restrain  unnecessary  utilization  and 
otherwise  reduce  the  costs  of  their  health  insurance  coverage. 

As  explained  earlier  in  the  discussion  of  "Separate  Legal  Enti- 
ties" (in  section  3  of  the  bill),  the  Committee  is  concerned  that  the 
competitive  effect  of  dual  choice  could  be  lessened,  or  eliminated,  if 
a  commercial  health  insurance  company  or  a  Blue  Cross  or  Blue 
Shield  plan  managed  the  only  HMO  (which  was  offered  as  a  choice) 
as  a  division  of  its  health  insurance  business.  Even  if  an  HMO  is  a 
separate  legal  entity,  ownership  or  control  by  such  a  company  or 
plan  of  the  only  HMO  offered  as  a  choice  could  also  have  an  anti- 
competitive effect.  The  Committee's  bill  would  provide  additional 
assurance  against  this  occurrence  with  the  following  requirement. 

If  a  commercial  health  insurance  company  or  a  Blue  Cross  or 
Blue  Shield  plan  has  a  substantial  share  of  the  private  health  in- 
surance market  in  an  area  served  by  an  HMO;  and  if  that  HMO  is 
owned  or  controlled  by  such  company  or  plan;  and  if  an  employer 
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offers  that  HMO  to  satisfy  its  obligations  under  dual  choice;  then 
that  employer  would  have  to  offer  one  other  HMO  (if  it  exists)  of 
the  same  type  which  is  not  owned  or  controlled  by  such  company 
or  plan.  Whether  or  not  a  company  or  plan  has  a  substantial 
market  share  would  depend  upon  the  particular  circumstances  of  a 
community  and  should  be  decided  on  a  case  basis.  If  one  company 
or  plan  has  40  percent  to  50  percent  of  the  market,  they  would 
probably  have  a  "substantial"  share;  but  if  there  were  two  or  more 
companies  or  plans  with  20  percent  or  more  of  the  market,  no  one 
company  or  plan  would  probably  have  a  "substantial"  share.  The 
Committee  recognizes  the  difficulties  of  such  a  determination  and 
believes  that  with  proper  implementation  and  consultation  it  can 
be  accomplished. 

The  Federal  Trade  Commission  has  considerable  expertise  in 
evaluating  market  concentration  and  should  be  consulted  before 
the  Secretary  undertakes  any  determinations  under  this  provision. 
The  implementation  must  provide  for  a  definitive  determination 
with  maximum  certainty  as  soon  as  possible  for  all  interested  par- 
ties. This  can  be  done  by  requiring  the  HMO,  entering  into  the 
market  with  the  owned  or  controlled  HMO,  to  request  that  a  deter- 
mination be  made  as  part  of  its  Federal  qualification  and  before  it 
begins  operations.  This  would  allow  the  existing  HMO  and  parent 
insurance  company  or  plan  to  participate  in  the  determination  and 
would  put  all  interested  parties  (particularly  the  employers)  on 
notice  of  a  final  decision  before  the  additional  HMO  begins  market- 
ing. If  the  incoming  HMO  is  in  an  area  where  employers  are  will- 
ing to  offer  multiple  HMO's,  then  the  substantial  market  test 
would  never  have  to  be  applied.  If  the  owned  or  controlled  HMO  is 
the  incoming  plan,  and  employers  offer  it  instead  of  the  original 
HMO,  then  a  determination  should  be  made  within  a  limited 
period,  established  by  the  Secretary,  after  the  original  HMO  first 
requests  a  determination  of  the  substantial  market  share  test.  The 
Committee  does  not  intend  for  the  Secretary  to  require  an  HMO, 
which  is  owned  or  controlled,  to  establish  the  market  share  of  its 
parent  unless  a  request  is  made  by  a  competing  HMO. 

Nonappropriated  fund  instrumentalities 

The  Committee's  bill  would  extend  to  the  employees  of  nonappro- 
priated fund  instrumentalities  the  dual  choice  option  which  cur- 
rently applies  to  employees  of  private  employers  and  state  and 
local  governments. 
In  the  1976  amendments  to  the  HMO  Act,  Federal  employees,  in- 

l  eluding  those  of  nonappropriated  fund  instrumentalities  (NAFI's), 
were  removed  from  the  requirement  of  dual  choice  because  the 
Federal  Employees  Health  Benefits  Plan  (FEHBP)  was  amended  to 
require  the  offering  of  all  federally  qualified  HMO's.  Employees  of 
NAFI's  were  not,  in  1976,  and  are  not  now  considered  to  be  federal 
employees  for  purposes  of  the  FEHBP.  The  Committee's  amend- 

i  ment  would  address  this  inconsistency. 

REPEAL  OF  SPECIAL  CONSIDERATIONS  (SECTION  8) 

Current  law  requires  the  Secretary  to  give  special  consideration 
to  applications  for  grants  from  entities  which  want  to  establish 
HMO's  to  serve  medically  underserved  areas.  Current  law  also  re- 
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quires  that  20  percent  of  appropriations  for  grants  be  awarded  to 
entities  which  want  to  establish  an  HMO  to  serve  rural  areas. 

Because  the  grant  program  is  being  phased  out,  the  Committee's 
bill  would  eliminate  these  provisions. 


Current  law  requires  that  certain  financial  information  be  dis- 
closed to  the  Secretary  in  the  form  of  reports.  If  the  Secretary  de- 
termines that  these  reports  disclose  prohibited  behavior,  federal 
qualification  can  be  rescinded  if  the  behavior  affects  the  HMO's 
fiscal  soundness  (as  required  under  section  1301(c)). 

The  Committee's  bill  would  modify  some  of  these  requirements. 
Instead  of  requiring  all  HMO's  to  submit  the  information  mandat- 
ed by  sections  1124  and  1902(a)(38)  of  the  Social  Security  Act.  those 
HMO's  which  participate  in  the  Medicare  and  Medicaid  programs, 
and  thus  are  required  to  submit  reports  under  those  sections, 
would  submit  a  copy  of  those  reports.  The  bill  clarifies  that  salaries 
paid  to  employees  in  the  normal  course  of  employment  are  not  re- 
portable transactions;  and  that  only  "managing"  employees  and 
the  spouse,  children  and  parents  of  other  parties  in  interest  are 
parties  in  interest.  The  Committee  believes  that  only  those  employ- 
ees who  manage  HMOs  and  thus  make  decisions  for  an  HMO  af- 
fecting its  assets  or  business  transactions  should  be  considered  a 
party  in  interest. 

In  general  the  Committee  believes  the  Secretary  should  review 
all  financial  disclosure  reporting  and  continue  only  that  which  is 
necessary  to  assure  that  federally  qualified  HMO's  are  fiscally 
sound. 


The  Committee's  bill  would  repeal  section  1314  which  required 
GAO  to  make  certain  reports  to  the  Congress.  All  reports  have 
been  submitted. 

The  Committee's  bill  also  would  amend  the  section  of  the  current 
health  planning  law  (section  1527(b)  of  the  Public  Health  Service 
Act)  which  prohibits  a  State  from  requiring  a  certificate  of  need  for 
the  institutional  health  services  offered  by  a  HMO.  That  section 
prohibits  State  coverage  if  an  HMO,  or  a  combination  of  two  or 
more  HMO's,  has  more  than  50,000  members.  The  bill  would  pro- 
hibit State  coverage  regardless  of  the  number  of  members.  The 
amemdment  would  take  effect  on  July  1,  1981. 


The  HMO  Act  currently  provides  that  each  HMO  shall  "have  a 
fiscally  sound  operation  and  adequate  protection  against  the  risk  of 
insolvency  which  is  satisfactory  to  the  Secretary."  There  are  cur- 
rently 120  federally  qualified  health  maintenance  organizations 
and  to  date  10  federally  qualified  plans  have  ceased  operations.  Of 
those  plans  no  longer  doing  business,  HMO  members  have  been 
fully  protected  from  the  claims  of  providers  in  all  but  one  instance, 
the  failure  of  an  IPA  in  Fort  Collins,  Colorado.  The  Committee 
shares  the  concerns  expressed  by  employers  during  the  hearings 
that  all  HMO  members  should  be  protected  from  provider  claims  in 
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the  event  of  HMO  insolvency.  The  Committee  believes  that  the  lan- 
guage of  present  law  provides  adequate  authority  for  the  Secretary 
to  require  such  measures  as  are  necessary  to  protect  members  and 
their  employers  against  the  failure  of  their  HMO.  The  need  for 
review  of  this  matter  is  urgent,  however,  so  the  Committee  strong- 
ly recommends  that  the  Secretary  undertake  an  immediate  review 
to  determine  the  appropriate  measures  which  should  be  imple- 
mented. Options  available  to  the  Secretary  include  the  creation  of 
appropriate  reserves  to  assure  satisfaction  of  provider  claims,  the 
use  of  loan  funds  to  fund  such  reserves,  hold  harmless  clauses  in 
contracts  between  HMO's  and  providers  and  guarantees  by  parent 
companies  to  cover  all  outstanding  debts  at  time  of  insolvency.  In 
implementing  this  authority  the  Secretary  should  consider  such 
factors  as  the  fiscal  health  of  the  HMO  over  the  past  year,  adher- 
ence to  sound  accrual  accounting  principles,  the  overall  strength  of 
HMO  management,  the  potential  impact  upon  the  HMO  of  state 
reserve  and  other  requirements,  other  factors  relevant  to  the 
HMO's  prospects  for  long-term  stability,  and  the  need  to  phase  in 
any  new  requirements.  The  Committee  notes  that  the  National  As- 
socation  of  Insurance  Commissioners  is  near  completion  of  its 
model  state  law  provision  on  HMO  solvency  and  anticipates  that 
the  action  of  the  NAIC  will  produce  ans  effective  state  response  to 
the  problem  of  member  protection  in  the  event  of  HMO  failure. 

If  additional  bankruptcies  occur,  the  Committee  intends  for  the 
Secretary  to  continue  the  current  practice  of  the  OHMO  of  seeking 
other  HMO's  or  entities  to  take  over  the  failed  HMO.  The  Commit- 
tee strongly  recommends  that  the  Secretary  review  current  proce- 
dures for  indentifying  HMO's  in  financial  trouble  as  early  as  possi- 
ble, for  requiring  immediate  compliance  action,  for  advising  em- 
ployers as  soon  as  appropriate,  and  for  requiring  financially  trou- 
bled plans,  as  a  condition  of  Federal  loan  support,  to  enter  discus- 
sions for  new  ownership  or  receivership  if  necessary. 

Compliance 

The  grant,  or  development,  function  of  the  OHMO  is  just  one 
part  of  its  mission.  So  even  though  the  grant  program  would  be 
phased  out  by  the  Committee's  bill,  it  is  very  important  that  the 
qualification  and  compliance  activities  of  the  OHMO  be  maintained 
and  strengthened. 

Because  many  HMO's  are  expected  to  seek  federal  qualification 
in  the  future,  and  because  a  federally  qualified  plan  can  require  its 
offering  to  employees,  it  is  critical  that  the  qualification  capabili- 
ties of  OHMO  remain  intact.  Because  millions  of  dollars  of  federal 
loans  are  currently  outstanding  and  because  new  loans  can  contin- 
ue to  be  awarded,  it  also  is  critical  that  the  compliance  capabilities 
of  OHMO  remain  intact. 

The  Committee  believes  that  the  Congress,  once  again,  should 
place  its  imprimatur  on  the  future  development  of  HMO's.  Individ- 
uals who  enroll  and  employers  who  offer  HMO  membership  de- 
serve for  only  fiscally  sound  and  well  organized  HMO's  to  receive 
and  retain  federally  qualification. 
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VI.  Program  Oversight 

The  Committee's  principal  oversight  activities  with  respect  to 
this  program  have  been  conducted  by  the  Subcommittee  on  Health 
and  the  Environment  in  connection  with  its  consideration  of  the 
legislative  authorities  for  this  progam.  Legislative  hearings  were 
held  on  March  18,  1981.  The  findings  of  the  Committee's  oversight 
activities  are  discussed  in  this  report  under  "committee  proposal," 
as  the  proposed  legislation  is  designed  to  respond  to  the  Subcom- 
mittee findings. 

The  Committee  has  not  received  reports  from  either  its  own  Sub- 
committee on  Oversight  and  Investigations  or  the  Committee  on 
Government  Operations. 

VII.  Inflation  Impact  Statement 

The  Committee  anticipates  that  the  enactment  of  H.R.  3398  will 
have  a  beneficial  impact  on  inflation  by  reducing  the  rate  of  in- 
crease in  medical  care  costs.  Recent  studies  indicate  that  HMO's 
are  generating  substantial  savings  to  their  members.  Because 
HMO's  have  a  financial  incentive  to  keep  their  members  well,  and 
because  HMO's  have  been  successful  in  reducing  the  rate  of  hospi- 
talization for  their  members,  HMO's  have  generated  cost  savings  of 
10  to  40  percent. 

The  Committee  also  expects  that  HMO's  will  compete  with  the 
fee  for  service  system  and  with  other  forms  of  health  insurance  on 
the  basis  of  price.  Such  competition  will  play  an  important  role  in 
restraining  the  rate  of  increase  in  the  costs  of  all  health  providers 
and  in  the  premiums  charged  by  other  forms  of  health  insurance. 
By  fostering  this  competition  this  legislation  will  have  a  beneficial 
impact  on  the  rate  of  inflation  in  medical  care  costs. 

VIII.  Congressional  Budget  Office  Cost  Estimate 

A  cost  estimate  was  requested  on  H.R.  3398  when  it  was  ordered 
reported  from  the  Committee  on  Energy  and  Commerce,  and  the 
Congressional  Budget  Office  has  provided  the  following  informa- 
tion: 

U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  D.C.,  May  15,  1981. 

Hon.  John  D.  Dingell, 

Chairman,  Committee  on  Energy  and  Commerce,  U.S.  House  of  Rep- 
resentatives, Washington,  D.C. 

Dear  Mr.  Chairman:  Pursuant  to  Section  403  of  the  Congres- 
sional Budget  Act  of  1974,  the  Congressional  Budget  Office  has  pre- 
pared the  attached  cost  estimate  for  H.R.  3398,  a  bill  to  amend  the 
Public  Health  Service  Act  to  revise  and  extend  the  program  for 
health  maintenance  organizations. 

Should  the  Committee  so  desire,  we  would  be  pleased  to  provide 
further  details  on  the  attached  cost  estimate. 
Sincerely, 

Alice  M.  Rivlin,  Director. 
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Congressional  Budget  Office,  Cost  Estimate,  May  15,  1981 

1.  Bill  number:  H.R.  3398 

2.  Bill  title:  A  bill  to  amend  the  Public  Health  Service  Act  to 
revise  and  extend  the  program  for  health  maintenance  organiza- 
tions. 

3.  Bill  status:  As  ordered  reported  by  the  House  Committee  on 
Energy  and  Commerce  on  May  12,  1981. 

4.  Bill  purpose:  The  bill  would  extend  for  three  years  the  authori- 
zation for  grants  and  contracts  for  planning  and  initial  develop- 
ment costs  of  health  maintenance  organizations  (HMO's).  The  bill 
would  also  extend  for  three  years  the  authorization  for  grants  and 
contracts  for  training  and  technical  assistance  relating  to  health 
maintenance  organizations.  Finally,  the  bill  would  authorize  for 
the  next  three  years  appropriations  to  assure  that  the  HMO  loan 
fund  has  a  balance  of  at  least  $5,000,000  at  the  end  of  each  fiscal 
year  and  to  meet  obligations  resulting  from  defaults  on  loans  made 
from  the  fund  and  to  meet  other  obligations  of  the  fund. 

5.  Cost  estimate: 


[By  fiscal  years,  in  millions  of  dollars] 


Authorization  levels: 

Planning  and  initial  development  costs  (1304(a)  and 

1304(b))  

Training  and  technical  assistance  (1317)  

General  provisions  relating  to  loan  guarantees  and  loans 
(1308(e))  

Total  authorization  levels  

Estimated  outlays: 

Planning  and  initial  development  costs  (1304(a)  and 

1304(b))  

Training  and  technical  assistance  (1317)  

General  Provisions  relating  to  loan  guarantees  and  loans 

(1308(e))  

Total  estimated  outlays  


1982  1983  1984  1985  1986 


38  3   

1  1  1 

40   

79  ,      4  1 


20 

11 

8 

2 

0.5 

0.7 

0.9 

0.5 

21 

9 

7 

3  ... 

41.5 

20.7 

15.9 

5.5 

D.4 


The  costs  of  this  bill  fall  within  function  550. 

6.  Basis  for  estimate:  Most  authorization  levels  are  stated  in  the 
bill.  Unspecified  amounts  have  been  estimated  by  CBO. 

The  bill  would  authorize  for  1982,  1983,  and  1984  such  sums  as 
may  be  necessary  for  continuing  planning  and  initial  development 
grants  for  HMOs  that  have  received  such  grants  prior  to  fiscal  year 
1982.  On  the  basis  of  information  provided  by  the  Department  of 
Health  and  Human  Services,  it  is  assumed  that  46  grants  and  con- 
tracts will  be  awarded  in  1982  at  an  average  cost  of  $0.8  million 
and  that  grants  and  contracts  will  be  awarded  in  1983  at  an  aver- 
age cost  of  $1  million. 

Authorized  amounts  are  assumed  to  be  fully  appropriated  at  the 
beginning  of  each  fiscal  year.  Outlays  are  estimated  using  spendout 
rates  computed  by  CBO  on  the  basis  of  appropriate  recent  program 
data. 

7.  Estimate  comparison:  None. 

8.  Previous  CBO  estimate:  None. 

9.  Estimate  prepared  by:  Hinda  Ripps  (225-7766) 


256 


31 

10.  Estimate  approved  by:  James  L.  Blum,  Assistant  Director,  for 
Budget  Analysis. 

IX.  Agency  Reports 

Agency  reports  were  requested  on  H.R.  2480,  a  similar  predeces- 
sor to  H.R.  3398,  on  March  15,  1981  from  the  Office  of  Management 
and  Budget  and  the  Department  of  Health  and  Human  Services. 

No  reports  had  been  received  when  this  report  was  filed. 

X.  Section-by-Section  Analysis 

The  purpose  of  this  bill  is  to  amend  the  Public  Health  Service 
Act  to  revise  and  extend  the  health  maintenance  organizations  pro- 
gram. 

Section  1.  Short  title,  reference  to  act. 

Section  2(a):  During  the  next  three  fiscal  years  (fiscal  years  1982- 
84),  grants  for  planning  an  HMO  and  for  the  intitial  development 
of  an  HMO  may  only  be  made  to  entities  which  received  a  feasibil- 
ity, planning  or  initial  development  grant  during  fiscal  year  1981, 
the  current  fiscal  year.  Appropriations  are  authorized  in  such  sums 
as  are  necessary  to  award  these  grants.  Also,  appropriations  of  $1 
million  a  year  for  the  next  three  fiscal  years  (fiscal  years  1982-84) 
are  authorized  to  provide  technical  assistance  and  management 
training  under  section  1317  to  HMO's. 

Section  2(b):  During  the  next  three  fiscal  years  (fiscal  years  1982- 
84)  appropriations  are  authorized  for  the  loan  fund  so  that  new 
loans  can  be  made  and  the  obligations  of  the  loan  fund  can  be  met. 
Authorizations  are  $40  million  or  such  greater  amount  as  may  be 
necessary  to  accomplish  the  purposes  of  the  loan  fund. 

Section  2(c):  Permits  loan  guarantees  for  planning  and  initial  de- 
velopment (in  lieu  of  grants  or  contracts)  to  continue  to  be  made 
during  the  same  period  in  which  grants  and  contracts  for  such  pur- 
poses can  be  awarded. 

Section  3(a):  Clarified  the  current  requirement  of  section  1301(a) 
that  an  HMO  must  be  a  separate  legal  entity. 

Section  3(h):  Repeals  the  current  requirement  that  an  IPA-type 
HMO  (Individual  Practice  Association)  create  the  IPA  as  a  legal 
entity.  The  HMO  could,  under  this  amendment,  contract  directly 
with  physicians  instead  of  contracting  with  the  IPA  as  a  repre- 
sentative of  all  the  physicians. 

Section  3(c):  Permits  a  rural  HMO  to  contract  with  providers  who 
are  not  in  the  HMO's  service  area  for  the  provision  of  specialty  and 
secondary  health  care  services  to  the  members. 

Section  3(d):  Repeals  the  current  requirements  that  an  HMO 
have  an  open  enrollment  period  as  described  in  section  1301(d); 
that  one-third  of  the  policy  making  body  of  a  private  HMO  be 
members  of  the  organization;  and  that  a  public  HMO  have  an  advi- 
sory board  composed  of  one-third  members  of  the  HMO. 

Section  3(e):  Clarifies  the  interpretation  of  current  law  by  the  De- 
partment of  Health  and  Human  Services  regarding  the  authority 
of  an  HMO  to  share  the  risk  of  providing  health  services  with  phy- 
sicians, other  health  professionals  and  hospitals. 

Section  3(f):  Removes  outpatient  mental  health  and  drug  and  al- 
cohol treatment  services  from  the  mandatory  benefit  package 
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which  a  federally  qualified  HMO  must  provide  to  all  members. 
Such  an  HMO  would  be  required  to  provide  these  services  to  an 
employer  which  requested  them. 

Section  3(g):  Repeals  the  list  of  services  included  in  the  definition 
of  "supplemental  health  services"  and  the  requirement  that  the 
Secretary  of  Health  and  Human  Services  approve  any  other  serv- 
ices as  supplemental  health  services.  Permits  the  HMO  to  offer 
whatever  supplemental  health  services  it  chooses  to  provide. 

Section  3(h):  Changes  the  current  community  rating  system  to 
permit  an  HMO  to  use  a  rating  system  based  on  actuarial  classes. 

Section  4(a-c):  Permits  loans  and  loan  guarantees  for  the  initial 
costs  of  operations  of  an  HMO  to  be  made  to  any  for-profit  HMO 
(in  addition  to  current  authority  to  make  loans  to  non-profit 
HMO's).  Raises  the  ceiling  on  the  total  amount  of  loans  which  can 
be  made  to  an  HMO  from  $4.5  million  to  $7  million;  and  raises  the 
ceiling  on  the  annual  distribution  of  an  approved  loan  from  $2  mil- 
lion to  $3  million.  Extends  the  loan  fund  through  1986. 

Section  4(d):  Repeals  the  current  restriction  on  the  amount  of 
loan  guarantees  which  can  be  made  to  for-profit  HMO's  in  any 
fiscal  year. 

Section  5:  Modifies  the  current  authority  to  make  loans  for  the 
construction  and  acquisition  of  ambulatory  care  facilities  of 
HMO's.  Requires  an  HMO  to  have  revenues  which  exceed  its  costs 
and  to  be  unable  to  secure  the  loan  elsewhere. 

Section  6:  Permits  the  Secretary  of  HHS  to  vary  the  rate  of  inter- 
est in  each  disbursement  of  a  loan  made  to  an  HMO. 

Section  7:  Expands  the  current  requirements  for  those  employers 
who  are  required  by  1310(a)  to  offer  qualified  HMO's.  If  such  an 
employer  includes  in  its  health  benefits  plan  an  HMO  which  is 
owned  or  controlled  by  a  commercial  insurance  company  or  a  Blue 
Cross  or  Blue  Shield  plan,  which  company  or  plan  has  a  substan- 
tial share  of  the  private  health  insurance  in  the  area,  the  employer 
would  also  have  to  include  one  other  HMO  which  provides  services 
in  the  manner  (for  example,  through  a  group  of  an  IP  A)  as  the 
owned  or  controlled  HMO  if  such  an  additional  HMO  exists. 

Section  8:  Repeals  the  current  special  consideration  given  to  ap- 
plications for  grants  and  contracts  for  feasibility  studies,  planning 
and  initial  development  of  HMO's  in  rural  areas  and  those  serving 
medically  underserved  populations.  Also  repeals  the  current  set- 
aside  of  appropriations  for  funding  grants  and  contracts  for  HMO's 
serving  rural  areas. 

Section  9:  Modifies  some  of  the  financial  disclosure  reporting  re- 
quirements to  make  them  less  burdensome. 

Section  10(a):  Repeals  the  section  which  required  GAO  to  make 
certain  reports  to  Congress.  All  reports  have  been  submitted. 

Section  10(b):  Amends  the  section  of  the  current  health  planning 
law  which  prohibits  a  State  from  requiring  a  certificate  of  need  for 
the  institutional  health  services  offered  by  a  HMO.  The  current 
section,  1527(b),  prohibits  State  coverage  if  an  HMO,  or  a  combina- 
tion of  two  or  more  HMO's,  has  more  than  50,000  members.  Section 
10(b)  would  prohibit  State  coverage  regardless  of  the  number  of 
members.  This  amendment  would  take  effect  on  July  1,  1982. 
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Changes  in  Existing  Law  Made  by  the  Bill,  As  Reported 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the 
House  of  Representatives,  changes  in  existing  law  made  by  the  bill, 
as  reported,  are  shown  as  follows  (existing  law  proposed  to  be  omit- 
ted is  enclosed  in  black  brackets,  new  matter  is  printed  in  italic, 
existing  law  in  which  no  change  is  proposed  is  shown  in  roman): 

Public  Health  Service  Act 

******* 

TITLE  XIII— HEALTH  MAINTENANCE  ORGANIZATIONS 

REQUIREMENTS  FOR  HEALTH  MAINTENANCE  ORGANIZATIONS 

Sec.  1301.  (a)  For  purposes  of  this  title,  the  term  "health  mainte- 
nance organization"  means  a  legal  entity  which  (1)  as  its  primary 
purpose  provides  basic  and  supplemental  health  services  to  its 
members  in  the  manner  prescribed  by  subsection  (b),  and  (2)  is  or- 
ganized and  operated  in  the  manner  prescribed  by  subsection  (c). 

(b)  A  health  maintenance  organization  shall  provide,  without 
limitations  as  to  time  or  cost  other  than  those  prescribed  by  or 
under  this  title,  basic  and  supplemental  health  services  to  its  mem- 
bers in  the  following  manner: 
(1)  *  *  * 

******* 

(3)(A)  Except  as  provided  in  subparagraph  (B),  the  services  of 
a  physician  which  are  provided  as  basic  health  services  shall 
be  provided  through — 

(i)  members  of  the  staff  of  the  health  maintenance  orga- 
nization, 

(ii)  a  medical  group  (or  groups), 

(iii)  an  individual  practice  association  (or  associations), 

(iv)  [subject  to  subparagraph  (C),]  physicians  or  other 
health  professionals  who  have  contracted  with  the  health 
maintenance  organization  for  the  provision  of  such  serv- 
ices, or 

(v)  any  combination  of  such  staff,  medical  group  (or 
groups),  individual  practice  association  (or  associations)  or 
physicians  or  other  health  professionals  under  contract 
with  the  organization. 

[(C)  After  the  expiration  of  the  first  four  fiscal  years  of  a 
health  maintenance  organization  beginning  after  the  month  in 
which  it  became  a  qualified  health  maintenance  organization 
(within  the  meaning  of  section  1310(d)),  the  organization  may 
not  enter  into  contracts  with  physicians  other  than  members  of 
staff,  medical  groups,  or  individual  practice  associations  if  the 
amounts  paid  under  such  contracts  for  basic  and  supplemental 
health  services  provided  by  physicians  exceed  15  per  centum  of 
the  total  estimated  amount  to  be  paid  in  such  fiscal  year  by 
the  health  maintenance  organization  to  physicians  for  the  pro- 
vision of  basic  and  supplemental  health  services  by  physicians, 
or,  if  the  health  maintenance  organization  principally  serves  a 
rural  area,  30  per  centum  of  such  amount,  except  that  this  sub- 
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paragraph  does  not  apply  to  the  entering  into  contracts  for  the 
purchase  of  physician  services  through  an  entity  which,  but  for 
the  requirements  of  section  1302(4)(C)(i),  would  be  a  medical 
group  for  the  purposes  of  this  title.] 

[(D)]  (C)  Contracts  between  a  health  maintenance  organiza- 
tion and  health  professionals  for  the  provision  of  basic  and  sup- 
plemental health  services  shall  include  such  provisions  as  the 
Secretary  may  require  (including  provisions  requiring  appro- 
priate continuing  education). 

Z(E)1(D)  For  purposes  of  this  paragraph  the  term  "health 
professional"  means  physicians,  dentists,  nurses,  podiatrists, 
optometrists,  and  such  other  individuals  engaged  in  the  deliv- 
ery of  health  services  as  the  Secretary  may  be  regulation  desig- 
nate. 

(4)  Basic  health  services  (and  only  such  supplemental  health 
services  as  members  have  contracted  for)  shall  within  the  area 
served  by  the  health  maintenance  organization  be  available 
and  accessible  to  each  of  its  members  promptly  as  appropriate 
and  in  a  manner  which  assures  continuity,  and  when  medical- 
ly necessary  be  available  and  accessible  twenty-four  hours  a 
day  and  seven  days  a  week,  except  that  a  health  maintenance 
organization  which  has  a  service  area  located  wholly  in  a  non- 
metropolitan  area  may  make  a  basic  health  service  available 
outside  its  service  area  if  that  basic  health  service  is  not  a  pri- 
mary care  or  emergency  health  care  service  and  if  there  is  an 
insufficient  number  of  providers  of  that  basic  health  service 
within  the  service  area  who  will  provide  such  service  to  mem- 
bers of  the  health  maintenance  organization.  A  member  of  a 
health  maintenance  organization  shall  be  reimbursed  by  the 
organization  for  his  expenses  in  securing  basic  and  supplemen- 
tal health  services  other  than  through  the  organization  if  the 
services  were  medically  necessary  and  immediately  required 
because  of  an  unforeseen  illness,  injury,  or  condition. 
******* 

(c)  Each  health  maintenance  organization  shall — 

(1)  (A)  have  a  fiscally  sound  operation  and  adequate  provision 
against  the  risk  of  insolvency  which  is  satisfactory  to  the  Sec- 
retary, and  (B)  have  administrative  and  managerial  arrange- 
ments satisfactory  to  the  Secretary; 

(2)  assume  full  financial  risk  on  a  prospective  basis  for  the 
provision  of  basic  health  services,  except  that  a  health  mainte- 
nance organization  may  [obtain  insurance  or  make  other  ar- 
rangements] (A)  obtain  insurance  or  make  other  arrangements 
for  the  cost  of  providing  to  any  member  basic  health  services 
the  aggregate  value  of  which  exceeds  $5,000  in  any  year,  (B) 
obtain  insurance  or  make  other  arrangements  for  the  cost  of 
basic  health  services  provided  to  its  members  other  than 
through  the  organization  because  medical  necessity  required 
their  provision  before  they  could  be  secured  through  the  orga- 
nization, [and]  (C)  obtain  insurance  or  make  other  arrange- 
ments for  not  more  than  90  per  centum  of  the  amount  by 
which  its  costs  for  any  of  its  fiscal  years  exceed  115  per  centum 
of  its  income  for  such  fiscal  year  ,  and  (D)  make  arrangements 
with  physicians  or  other  health  professionals,  health  care  insti- 
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tutions,  to  assume  all  or  part  of  the  financial  risk  on  a  prospec- 
tive basis  for  the  provision  of  basic  health  services  by  the  physi- 
cians or  other  health  professionals  or  through  the  institutions; 

(3)(A)  enroll  persons  who  are  broadly  representative  of  the 
various  age,  social,  and  income  groups  within  the  area  it 
serves,  except  that  in  the  case  of  a  health  maintenance  organi- 
zation which  has  a  medically  underserved  population  located 
(in  whole  or  in  part)  in  the  area  it  serves,  not  more  than  75  per 
centum  of  the  members  of  that  organization  may  be  enrolled 
from  the  medically  underserved  population  unless  the  area  in 
which  such  population  resides  is  also  a  rural  area  (as  designat- 
ed by  the  Secretary),  and  (B)  carry  out  enrollment  of  members 
who  are  entitled  to  medical  assistance  under  a  State  plan  ap- 
proved under  title  XIX  of  the  Social  Security  Act  in  accordance 
with  procedures  approved  under  regulations  promulgated  by 
the  Secretary; 

[(4)  have  an  open  enrollment  period  in  accordance  with  the 
provisions  of  subsection  (d);] 

[(5)]  (4)  not  expel  or  refuse  to  re-enroll  any  member  be- 
cause of  his  health  status  or  his  requirements  for  health  serv- 
ices; 

[(6)(A)  in  the  case  of  a  private  health  maintenance  organiza- 
tion, be  organized  in  such  a  manner  that  assures  that  (i)  at 
least  one-third  of  the  membership  of  the  policymaking  body  of 
the  health  maintenance  organization  will  be  members  of  the 
organization,  and  (ii)  there  will  be  equitable  representation  on 
such  body  of  members  from  medically  underserved  populations 
served  by  the  organization,  and  (B)  in  the  case  of  a  public 
health  maintenance  organization,  have  an  advisory  board  to 
the  policymaking  body  of  the  public  entity  operating  the  orga- 
nization which  board  meets  the  requirements  of  clause  (A)  of 
this  paragrpah  and  to  which  may  be  delegated  policymaking 
authority  for  the  organization;] 

[(7)]  (5)  be  organized  in  such  a  manner  that  provides  mean- 
ingful procedures  for  hearing  and  resolving  grievances  between 
the  health  maintenance  organization  (including  the  medical 
group  or  groups  and  other  health  delivery  entities  providing 
health  services  for  the  organization)  and  the  members  of  the 
organization; 

[(8)]  (6)  have  organizational  arrangements,  established  in 
accordance  with  regulations  of  the  Secretary,  for  an  ongoing 
quality  assurance  program  for  its  health  services  which  pro- 
gram (A)  stresses  health  outcomes,  and  (B)  provides  review  by 
physicians  and  other  health  professionals  of  the  process  fol- 
lowed in  the  provision  of  health  services; 

[(9)]  (7)  provide  medical  social  services  for  its  members  and 
encourage  and  actively  provide  for  its  members  health  educa- 
tion services,  education  in  the  appropriate  use  of  health  serv- 
ices, and  education  in  the  contribution  each  member  can  make 
to  the  maintenance  of  his  own  health; 

[(10)]  (8)  provide,  or  make  arrangements  for,  continuing 
education  for  its  health  professional  staff;  and 

[(H)]  (9)  provide,  in  accordance  with  regulations  of  the  Sec- 
retary (including  safeguards  concerning  the  confidentiality  of 
the  doctor-patient  relationship),  an  effective  procedure  for  de- 
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veloping,  compiling,  evaluating,  and  reporting  to  the  Secretary, 
statistics  and  other  information  (which  the  Secretary  shall 
publish  and  disseminate  on  an  annual  basis  and  which  the 
health  maintenance  organization  shall  disclose,  in  a  manner 
acceptable  to  the  Secretary,  to  its  members  and  the  general 
public)  relating  to  (A)  the  cost  of  its  operations,  (B)  the  pat- 
terns of  utilizaiton  of  its  services,  (C)  the  availability,  accessi- 
bility, and  acceptability  of  its  services,  (D)  to  the  extent  practi- 
cal, developments  in  the  health  status  of  its  members,  and  (E) 
such  other  matters  as  the  Secretary  may  require. 
[(d)(l(A)  A  health  maintenance  organization  which — 

[(i)  has  for  at  least  5  years  provided  comprehensive  health 
services  on  a  prepaid  basis,  or 

[(ii)  has  an  enrollment  of  at  least  50,000  members, 
shall  have  at  least  once  during  each  fiscal  year  next  following  a 
fiscal  year  in  which  it  did  not  have  a  financial  deficit  an  open  en- 
rollment period  (determined  under  subparagraph  (B))  during  which 
it  shall  accept  individuals  for  membership  in  the  order  in  which 
they  apply  for  enrollment  and,  except  as  provided  in  paragraph  (2), 
without  regard  to  preexisting  illnes,  medical  condition,  or  degree  of 
disability. 

[(B)  An  open  enrollment  period  for  a  health  maintenance  orga- 
nization shall  be  the  lesser  of — 
[(i)  30  days,  or 

[(ii)  the  number  of  days  in  which  the  organization  enrolls  a 
number  of  individuals  at  least  equal  to  3  percent  of  its  total 
net  increase  in  enrollment  (if  any)  in  the  fiscal  year  preceding 
the  fiscal  year  in  which  such  period  is  held. 
For  the  purpose  of  determining  the  total  net  increase  in  enrollment 
in  a  health  maintenance  organization,  there  shall  not  be  included 
any  individual  who  is  enrolled  in  the  organization  through  a  group 
which  had  a  contract  for  health  care  services  with  the  health  main- 
tenance organization  at  the  time  that  such  health  maintenance  or- 
ganization was  determined  to  be  a  qualified  health  maintenance  or- 
ganization under  section  1310. 

[(2)  Notwithstanding  the  requirements  of  paragraph  (1)  of  health 
maintenance  organization  shall  not  be  required  to  enroll  individ- 
uals who  are  confined  to  an  institution  because  of  chronic  illness, 
permanent  injury,  or  other  infirmity  which  would  cause  economic 
impairment  to  the  health  maintenance  organization  if  such  individ- 
ual were  enrolled. 

[(3)  A  health  maintenance  organization  may  not  be  required  to 
make  the  effective  date  of  benefits  for  individuals  enrolled  under 
this  subsection  less  than  90  days  after  the  date  of  enrollment. 

[(4)  The  Secretary  may  waive  the  requirements  of  this  subsec- 
tion for  a  health  maintenance  organization  which  demonstrates 
that  compliance  with  the  provisions  of  this  subsection  would 
jeopardize  its  economic  viability  in  its  service  area.] 

DEFINITIONS 

Sec.  1302.  For  purposes  of  this  title: 

(1)  The  term  "basic  health  services"  means — 

(A)  physician  services  (including  consultant  and  referral 
services  by  a  physician); 
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(B)  inpatient  and  outpatient  hospital  services; 

(C)  medically  necessary  emergency  health  services; 

[(D)  short-term  (not  exceed  twenty  visits),  outpatient  evalua- 
tive and  crisis  intervention  mental  health  services; 

[(E)  medical  treatment  and  referral  services  (including  re- 
ferral services  to  appropriate  ancillary  services)  for  the  abuse 
of  or  addiction  to  alcohol  and  drugs;] 

[(F)]  (D)  diagnostic  laboratory  and  diagnostic  and  therapeu- 
tic radiologic  services; 

[(G)]  (E)  home  health  services;  and 

[(H)]  (F)  preventive  health  services  (including  (i)  immuniza- 
tions, (ii)  well-child  care  from  birth,  (iii)  periodic  health  evalua- 
tions for  adults,  (iv)  voluntary  family  planning  services,  (v)  in- 
fertility services,  and  (vi)  children's  eye  and  ear  examinations 
conducted  to  determine  the  need  for  vision  and  hearing  correc- 
tion). 

Such  term  does  not  include  a  health  service  which  the  Secretary, 
upon  application  of  a  health  maintenance  organization,  determines 
is  unusual  and  infrequently  provided  and  not  necessary  for  the  pro- 
tection of  individual  health.  The  Secretary  shall  publish  in  the  Fed- 
eral Register  each  determination  made  by  him  under  the  preceding 
sentence.  If  a  service  of  a  physician  described  in  the  preceding  sen- 
tence may  also  be  provided  under  applicable  State  law  by  a  dentist, 
optometrist,  podiatrist,  or  other  health  care  personnel  a  health 
maintenance  organization  may  provide  such  service  through  a  den- 
tist, optometrist,  podiatrist,  or  other  health  care  personnel  (as  the 
case  may  be)  licensed  to  provide  such  service.  For  purposes  of  this 
paragraph,  the  term  "home  health  services"  means  health  services 
provided  at  a  member's  home  by  health  care  personnel,  as  pre- 
scribed or  directed  by  the  responsible  physician  or  other  authority 
designated  by  the  health  maintenance  organization.  A  health  main- 
tenance organization  is  authorized,  in  connection  with  the  prescrip- 
tion of  drugs,  to  maintain,  review,  and  evaluate  (in  accordance  with 
regulations  of  the  Secretary)  a  drug  use  profile  of  it  members  re- 
ceiving such  service,  evaluate  patterns  of  drug  utilization  to  assure 
optimum  drug  therapy,  and  provide  for  instruction  of  its  members 
and  of  health  professionals  in  the  use  of  prescription  and  non-pre- 
scription drugs.  An  employer  subject  to  section  1310  may  require  as 
a  condition  to  the  offering  pursuant  to  such  section  of  membership 
in  a  health  maintenance  organization  that  the  health  maintenance 
organization  offer,  for  such  payments  determined  by  the  health 
maintenance  organization,  short-term  (not  to  exceed  twenty  visits), 
out-patient  evaluative  and  crisis  intervention  mental  health  services 
and  medical  treatment  and  referral  services  (including  referral  serv- 
ices to  appropriate  ancillary  services)  for  the  abuse  of  or  addiction 
to  alcohol  and  drugs. 
(2)  The  term  "supplemental  health  services"  [means — 

[(A)  services  of  facilities  for  intermediate  and  long-term 
care; 

[(B)  vision  care  not  included  as  a  basic  health  service; 

[(C)  dental  services  not  included  as  a  basic  health  service; 

[(D)  mental  health  services  not  included  as  a  basic  health 
service  under  paragraph  (1)(D); 

[(E)  long-term  physicial  medicine  and  rehabilitative  services 
(including  physical  therapy); 
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[(F)  the  provision  of  prescription  drugs  prescribed  in  the 
course  of  the  provision  by  the  health  maintenance  organization 
of  a  basic  health  service  or  a  service  described  in  the  preceding 
subparagraphs  of  this  paragraph;  and 

[(G)  other  health  services  which  are  not  included  as  basic 
health  services  and  which  have  been  approved  by  the  Secre- 
tary for  delivery  as  supplemental  health  services.]  means  any 
health  service  which  is  not  included  as  a  basic  health  service 
under  paragraph  (1)  of  this  section. 
If  a  [service  of  a  physician  described  in  the  preceding  sentence] 
health  service  provided  by  a  physician  may  also  be  provided  under 
applicable  State  law  by  a  dentist,  optometrist,  podiatrist,  or  other 
health  care  personnel,  a  health  maintenance  organization  may  pro- 
vide such  service  through  an  optometrist,  dentist,  podiatrist,  or 
other  health  care  personnel  (as  the  case  may  be)  licensed  to  provide 
such  service.  A  health  maintenance  organization  is  authorized,  in 
connection  with  the  prescription  or  provision  of  prescription  drugs, 
to  maintain,  review,  and  evaluate  (in  accordance  with  regulations 
of  the  Secretary)  a  drug  use  profile  of  its  members  receiving  such 
services,  evaluate  patterns  of  drug  utilization  to  assure  optimum 
drug  therapy,  and  provide  for  instruction  of  its  members  and  of 
health  professionals  in  the  use  of  prescription  and  non-prescription 
drugs. 

****** 

[(7)  The  term  "medically  underserved  population"  means  the 
population  of  an  urban  or  rural  area  designated  by  the  Secretary 
as  an  area  with  a  shortage  of  personal  health  services  or  a  popula- 
tion group  designated  by  the  Secretary  as  having  a  shortage  of 
such  services.  Such  a  designation  may  be  made  by  the  Secretary 
only  after  consideration  of  the  comments  (if  any)  of  (A)  each  State 
health  planning  and  development  agency  which  covers  (in  whole  or 
in  part)  such  urban  or  rural  area  or  the  area  in  which  such  popula- 
tion group  resides,  and  (B)  each  health  systems  agency  designated 
for  a  health  service  area  which  covers  (in  whole  or  in  part)  such 
urban  or  rural  area  or  the  area  in  which  such  population  group  re- 
sides. 

[(8)  The  term  "community  rating  system"  means  a  system  of 
fixing  rates  of  payments  for  health  services.  Under  such  a  system 
rates  of  payments  may  be  determined  on  a  per-person  or  per-family 
basis  and  may  vary  with  the  number  of  persons  in  a  family,  but 
except  as  otherwise  authorized  in  the  next  sentence,  such  rates 
must  be  equivalent  for  all  individuals  and  for  all  families  of  similar 
composition.  The  following  differentials  in  rates  of  payments  may 
be  established  under  such  system: 

[(A)  Nominal  differentials  in  such  rates  may  be  established 
to  reflect  differences  in  marketing  costs  and  the  different  ad- 
ministrative costs  of  collecting  payments  from  the  following 
categories  of  members: 

[(i)  Individual  members  (including  their  families), 
[(ii)  Small  groups  of  members  (as  determined  under  reg- 
ulations of  the  Secretary). 

[(iii)  Large  groups  of  members  (as  determined  under 
regulations  of  the  Secretary). 
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[(B)  Nominal  differentials  in  such  rates  may  be  established 
to  reflect  the  compositing  of  the  rates  of  payment  in  a  system- 
atic manner  to  accommodate  group  purchasing  practices  of  the 
various  employers. 

[(C)  Differentials  in  such  rates  may  be  established  for  mem- 
bers enrolled  in  a  health  maintenance  organization  pursuant 
to  a  contract  with  a  go ver mental  authority  under  section  1079 
or  1086  of  the  title  10,  United  States  Code,  or  under  any  other 
governmental  program  (other  than  the  health  benefits  pro- 
gram authorized  by  chapter  89  of  title  5,  United  States  Code) 
or  any  health  benefits  program  for  employees  of  States,  politi- 
cal subdivision  of  States,  and  other  public  entities.] 
(7)(A)  The  term  "community  rating  system"  means  the  systems,  de- 
scribed in  subparagraphs  (B)  and  (C),  of  fixing  rates  of  payments  for 
health  services.  A  health  maintenance  organization  may  fix  its  rates 
of  payments  under  the  system  described  in  subparagraph  (B)  of  (C) 
but  not  under  both  systems. 

(B)  A  system  of  fixing  rates  of  payment  for  health  services  may 
provide  that  the  rates  shall  be  fixed  on  a  per-person  or  per-family 
basis  and  may  authorize  the  rates  to  vary  with  the  number  of  per- 
sons in  a  family,  but,  except  as  authorized  in  subparagraph  (D), 
such  rates  must  be  equivalent  for  all  individuals  and  for  all  fami- 
lies of  similar  composition. 

(C)  A  system  of  fixing  rates  of  payment  for  health  services  may 
provide  that  the  rates  shall  be  fixed  for  individuals  and  families  by 
groups.  Except  as  authorized  in  subparagraph  (D),  such  rates  must 
be  equivalent  for  all  individuals  in  the  same  group  and  for  all  fam- 
ilies of  similar  composition  in  the  same  group.  If  a  health  mainte- 
nance organization  is  to  fix  rates  of  payment  for  individuals  and 
families  by  groups,  it  shall— 

(i)  classify  all  of  the  members  of  the  organization  into  classes 
based  on  factors  which  the  health  maintenance  organization  de- 
termines predict  the  differences  in  the  use  of  health  services  by 
the  individuals  or  families  in  each  class  and  which  have  not 
been  disapproved  by  the  Secretary, 

(ii)  determine  its  revenue  requirements  for  providing  sevices  to 
the  members  of  each  class  establishd  under  clause  (i),  and 

(Hi)  fix  the  rates  of  payment  for  the  individuals  and  families 
of  a  group  on  the  basis  of  a  composite  of  the  organizations  reve- 
nue requirements  detemined  under  clause  (ii)  for  providing  serv- 
ices to  them  as  members  of  the  classes  established  under  clause 
(i). 

The  Secretary  shall  review  the  factors  used  by  each  health  mainte- 
nance organization  to  establish  classes  under  clause  (i).  If  the  Secre- 
tary determines  that  any  such  factor  may  not  reasonably  be  used  to 
predict  the  use  of  the  health  services  by  individuals  and  families, 
the  Secretary  shall  disapprove  such  factor  for  such  purpose. 

(D)  The  following  differentials  in  rates  of  payments  may  be  estab- 
lished under  the  systems  described  in  subparagraphs  (B)  and  (C): 

(i)  Nominal  differentials  in  such  rates  may  be  established  to 
reflect  differences  in  marketing  costs  and  the  different  adminis- 
trative costs  of  collecting  payments  from  the  following  catego- 
ries of  members: 

(I)  Individual  members  (including  their  families). 
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(II)  Small  groups  of  members  (as  determined  under  regu- 
lations of  the  Secretary). 

(III)  Large  groups  of  members  (as  determined  under  regu- 
lations of  the  Secretary). 

(ii)  Nominal  differentials  in  such  rates  may  be  established  to 
reflect  the  compositing  of  the  rates  of  payment  in  a  systematic 
manner  to  accommodate  group  purchasing  practices  of  the  var- 
ious employers. 

(Hi)  Differentials  in  such  rates  may  be  established  for  mem- 
bers enrolled  in  a  health  maintenance  organization  pursuant  to 
a  contract  with  a  governmental  authority  under  section  1079  or 
1086  of  the  title  10,  United  States  Code,  or  under  any  other  gov- 
ernmental program  (other  than  the  health  benefits  program  au- 
thorized by  chapter  89  of  title  5,  United  States  Code)  or  any 
health  benefits  program  for  employees  of  States,  political  subdi- 
vision of  States,  and  other  public  entities. 
[(9)]  (8)  The  term  "non-metropolitan  area"  means  an  area  no 
part  of  which  is  within  an  area  designated  as  a  standard  metropoli- 
tan statistical  area  by  the  Office  of  Management  and  Budget  and 
which  does  not  contain  a  city  whose  population  exceeds  fifty  thou- 
sand individuals. 

GRANTS  AND  CONTRACTS  FOR  FEASIBILITY  SURVEYS 

Sec.  1303.  (a)  *  *  * 

******* 

[(c)  In  considering  applications  for  grants  and  contracts  under 
this  section;  the  Secretary  shall  give  priority  to  an  application 
which  contains  or  is  supported  by  assurances  satisfactory  to  the 
Secretary  that  at  the  time  the  health  maintenance  organization  for 
which  such  application  or  proposal  is  submitted  first  becomes  oper- 
ational not  less  than  30  per  centum  of  its  members  will  be  mem- 
bers of  a  medically  underserved  population.] 

[(d)]  (cXX)  Except  as  provided  in  paragraph  (2),  the  following 
limitations  apply  with  respect  to  grants  and  contracts  made  under 
this  section: 

(A)  If  a  project  has  been  assisted  with  a  grant  or  contract 
under  subsection  (a),  the  Secretary  may  not  make  any  other 
grant  or  enter  into  any  other  contract  under  this  section  for 
such  project. 

(B)  Any  project  for  which  a  grant  is  made  or  contract  en- 
tered into  must  be  completed  within  twelve  months  from  the 
date  the  grant  is  made  or  contract  entered  into. 

(2)  The  Secretary  may  make  not  more  than  one  additional  grant 
or  enter  into  not  more  than  one  additional  contract  for  a  project 
for  which  a  grant  has  previously  been  made  or  a  contract  previous- 
ly entered  into,  and  he  may  permit  additional  time  (up  to  twelve 
months)  for  completion  of  the  project  if  he  determines  that  the  ad- 
ditional grant  or  contract  (as  the  case  may  be),  or  additional  time, 
or  both,  is  needed  to  adequately  complete  the  project. 

[(e)]  (d)  The  amount  to  be  paid  by  the  United  States  under  a 
grant  made,  or  contract  entered  into,  under  subsection  (a)  shall  be 
determined  by  the  Secretary,  except  that  (1)  the  amount  to  be  paid 
by  the  United  States  under  any  single  grant  or  contract  for  any 
project  may  not  exceed  $75}000,  and  (2'  the  aggregate  of  the 
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amounts  to  be  paid  by  the  United  States  for  any  project  under  such 
subsection  under  grants  or  contracts,  or  both,  may  not  exceed  the 
greater  of  (A)  90  per  centum  of  the  costs  of  such  project  (as  deter- 
mined under  regulations  of  the  Secretary),  or  (B)  in  the  case  of  a 
project  for  a  health  maintenance  organization  which  will  serve  a 
medically  underserved  population,  such  greater  percentage  (up  to 
100  per  centum)  of  such  costs  as  the  Secretary  may  prescribe  if  he 
determines  that  the  ceiling  on  the  grants  and  contracts  for  such 
project  should  be  determined  by  such  greater  percentage. 

[(f)]  (e)  Payments  under  grants  under  this  section  may  be  made 
in  advance  or  by  way  of  reimbursement  and  at  such  intervals  and 
on  such  conditions  as  the  Secretary  finds  necessary. 

[(g)]  (f)  Contracts  may  be  entered  into  under  this  section  with- 
out regard  to  sections  3648  and  3709  of  the  Revised  Statutes  (31 
U.S.C.  529;  41  U.S.C.  5). 

[(h)]  (g)  Payments  under  grants  and  contracts  under  this  sec- 
tion shall  be  made  from  appropriations  made  under  section  1309(a). 

[(i)  Of  the  sums  appropriated  for  any  fiscal  year  under  section 
1309(a)  for  grants  and  contracts  under  this  section,  not  less  than  20 
per  centum  shall  be  set  aside  and  obligated  in  such  fiscal  year  for 
projects  (1)  to  determine  the  feasibility  of  developing  and  operating 
or  expanding  the  operation  of  health  maintenance  organizations 
which  the  Secretary  determines  may  reasonably  be  expected  to 
have  after  their  development  or  expansion  not  less  than  66  per 
centum  of  their  membership  drawn  from  residents  of  non-metro- 
politan areas,  and  (2)  the  applications  for  which  meet  the  require- 
ments of  this  title  for  approval.  Sums  set  aside  in  any  fiscal  year 
for  projects  described  in  the  preceding  sentence  but  not  obligated 
in  such  fiscal  year  for  grants  and  contracts  under  this  section  be- 
cause of  a  lack  of  applicants  for  projects  meeting  the  requirements 
of  such  sentence  shall  remain  available  for  obligation  under  this 
section  in  the  succeeding  fiscal  year  for  any  project,  with  priority 
being  given  to  projects  described  in  clause  (1)  of  such  sentgence.] 

grants,  contracts,  and  loan  guarantees  for  planning  and  for 
initial  development  costs 

sec.1304.  (3)  *  *  * 
******* 

[(d)  In  considering  applications  for  grants  and  contracts  under 
this  section,  the  Secretary  shall  give  priority  to  an  application 
which  contains  or  is  supported  by  assurances  satisfactory  to  the 
Secretary  that  at  the  time  the  health  maintenance  organization  for 
which  such  application  is  submitted  first  becomes  operational  not 
less  than  30  per  centum  of  its  members  will  be  members  of  a  medi- 
cally underserved  population.  In  considering  applications  for  loan 
guarantees  under  this  section,  the  Secretary  shall  give  special  con- 
sideration to  applications  for  projects  for  health  maintenance  orga- 
nizations which  will  serve  medically  underserved  populations.] 

[(e)]  (dXX)  Except  as  provided  in  paragraph  (2),  the  following 
limitations  apply  with  respect  to  grants,  loan  guarantees,  and  con- 
tracts made  under  subsection  (a)  of  this  section: 

(A)  If  a  planning  project  has  been  assisted  with  grant,  loan 
guarantee,  or  contract  under  subsection  (a),  the  Secretary  may 
not  make  any  other  planning  grant  or  loan  guarantee  or  enter 
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into  any  other  planning  contract  for  such  project  under  this 
section. 

(B)  Any  project  for  which  a  grant  or  loan  guarantee  is  made 
or  contract  entered  into  must  be  completed  within  twelve 
months  from  the  date  the  grant  or  loan  guarantee  is  made  or 
contract  entered  into. 
(2)  The  Secretary  may  not  make  more  than  one  additional  grant 
or  loan  guarantee  or  enter  into  not  more  than  one  additional  con- 
tract for  a  planning  project  for  which  a  grant  or  loan  guarantee 
has  previously  been  made  or  a  contract  previously  entered  into, 
and  he  may  permit  additional  time  (up  to  twelve  months)  for  com- 
pletion of  the  project  if  he  determines  that  the  additional  grant, 
loan  guarantee,  or  contract  (as  the  case  may  be),  or  additional  time, 
or  both,  is  needed  to  adequately  complete  the  project. 

[(f)]  (e)(1)  The  amount  to  be  paid  by  the  United  States  under  a 
grant  made,  or  contract  entered  into,  under  subsection  (a)  for  a 
planning  project,  and  (except  as  provided  in  paragraph  (3)  of  this 
subsection)  the  amount  of  principal  of  a  loan  for  a  planning  project 
which  may  be  guaranteed  under  such  subsection,  shall  be  deter- 
mined by  the  Secretary,  except  that  (A)  the  amount  to  be  paid  by 
the  United  States  under  any  single  grant  or  contract,  and  the 
amount  of  principal  of  any  single  loan  guaranteed  under  such  sub- 
section, may  not  exceed  $200,000,  and  (B)  the  aggregate  of  the 
amounts  to  be  paid  for  any  project  by  the  United  States  under 
grants  or  contracts,  or  both,  under  such  subsection,  and  the  aggre- 
gate amount  of  principal  of  loans  guaranteed  under  such  subsec- 
tion for  any  project,  may  not  exceed  the  greater  of  (i)  90  per 
centum  of  the  cost  of  such  project  (as  determined  under  regulations 
of  the  Secretary),  or  (ii)  in  the  case  of  a  project  for  a  health  mainte- 
nance organization  which  will  serve  a  medically  underserved  popu- 
lation, such  greater  percentage  (up  to  100  per  centum)  of  such  cost 
as  the  Secretary  may  prescribe  if  he  determines  that  the  ceiling  on 
the  grants,  contracts,  and  loan  guarantees  (or  any  combination 
thereof)  for  such  project  should  be  determined  by  such  greater  per- 
centage. 

(2)  Except  as  provided  in  paragraph  (3),  the  amount  to  be  paid  by 
the  United  States  under  a  grant  made,  or  contract  entered  into, 
under  subsection  (b)  for  an  initial  development  project,  and  the 
amount  of  principal  of  a  loan  for  an  initial  development  project 
which  may  be  guaranteed  under  such  subsection,  shall  be  deter- 
mined by  the  Secretary;  except  that  the  amounts  to  be  paid  by  the 
United  States  for  any  initial  development  project  under  grants  or 
contracts,  or  both,  under  such  subsection,  and  the  aggregate 
amount  of  principal  of  loans  guaranteed  under  such  subsection  for 
any  project,  may  not  exceed  the  lesser  of — 

(A)  $1,000,000  through  September  30,  1979,  and  $2,000,000 
thereafter,  or 

(B)  an  amount  equal  to  the  greater  of  (i)  90  per  centum  of 
the  cost  of  such  project  (as  determined  under  regulations  of  the 
Secretary),  or  (ii)  in  the  case  of  a  project  for  a  health  mainte- 
nance organization  which  will  serve  a  medically  underserved 
population,  such  greater  percentage  (up  to  100  per  centum)  of 
such  cost  as  the  Secretary  may  prescribe  if  he  determines  that 
the  ceiling  on  the  grants,  contracts,  and  loan  guarantees  (or 
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any  combination  thereof)  for  such  project  should  be  determined 
by  such  greater  percentage. 

(3)  The  cumulative  total  of  grants  made  to,  contracts  entered  into 
with,  and  principal  of  loans  guaranteed  for,  a  health  maintenance 
organization  under  subsection  (b)  of  this  section  may  not  exceed 
$1,000,000  through  September  30,  1979,  or  $2,000,000  thereafter. 
The  cumulative  total  of  the  principal  of  the  loans  outstanding  at 
any  time  with  respect  to  which  guarantees  have  been  issued  under 
this  section  may  not  exceed  such  limitations  as  may  be  specified  in 
appropriation  Acts. 

[(g)]  (f)  Payments  under  grants  under  this  section  may  be  made 
in  advance  or  by  way  of  reimbursement  and  at  such  intervals  and 
on  such  conditions  as  the  Secretary  finds  necessary. 

[(h)]  (g)  Contracts  may  be  entered  into  under  this  section  with- 
out regard  to  sections  3648  and  3709  of  the  Revised  Statutes  (31 
U.S.C.  529;  41  U.S.C.  5). 

[(i)]  (h)  Payments  under  grants  and  contracts  under  this  section 
shall  be  made  from  appropriations  under  section  1309(a). 

[(j)]  d)  Loan  guarantees  under  subsection  (a)(2)  for  planning 
projects  and  loan  guarantees  under  subsection  (b)(1)(B)  for  initial 
development  projects  may  be  made  through  the  fiscal  year  ending 
September  30,  [1981.]  1981 

[(k)(D  Of  the  sums  appropriated  for  any  fiscal  year  under  sec- 
tion 1309(a)  for  grants  and  contracts  under  subsection  (a)  of  this 
section,  not  less  than  20  per  centum  shall  be  set  aside  and  obligat- 
ed in  such  fiscal  year  for  projects  (A)  to  plan  the  establishment  or 
expansion  of  health  maintenance  organizations  which  the  Secre- 
tary determines  may  reasonably  be  expected  to  have  after  their  es- 
tablishment or  expansion  not  less  than  66  per  centum  of  their 
membership  drawn  from  residents  of  non-metropolitan  areas,  and 
(B)  the  applications  for  which  meet  the  requirements  of  this  title 
for  approval.  Sums  set  aside  in  any  fiscal  year  for  projects  de- 
scribed in  the  preceding  sentence  but  not  obligated  in  such  fiscal 
year  for  grants  and  contracts  under  subsection  (a)  of  this  section 
because  of  a  lack  of  applicants  for  projects  meeting  the  require- 
ments of  such  sentence  shall  remain  available  for  obligation  under 
such  subsection  in  the  succeeding  fiscal  year  for  any  project,  with 
priority  being  given  to  projects  described  in  clause  (A)  of  such  sen- 
tence. 

[(2)  Of  the  sums  appropriated  for  any  fiscal  year  under  section 
1309(a)  for  grants  and  contracts  under  subsection  (b)  of  this  section, 
not  less  than  20  per  centum  shall  be  set  aside  and  obligated  in  such 
fiscal  year  for  projects  (A)  for  the  initial  development  of  health 
maintenance  organizations  which  the  Secretary  determines  may 
reasonably  be  expected  to  have  after  their  initial  development  not 
less  than  66  per  centum  of  their  membership  drawn  from  residents 
of  non-metropolitan  areas,  and  (B)  the  applications  for  which  meet 
the  requirements  of  this  title  for  approval.  Sums  set  aside  in  any 
fiscal  year  for  projects  described  in  the  preceding  sentence  but  not 
obligated  in  such  fiscal  year  for  grants  and  contracts  under  subsec- 
tion (b)  of  this  section  because  of  a  lack  of  applicants  for  projects 
meeting  the  requirements  of  such  sentence  shall  remain  available 
for  obligation  under  such  subsection  in  the  succeeding  fiscal  year 
for  any  project,  with  priority  being  given  to  projects  described  in 
clause  (A)  of  such  sentence.  J 
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LOANS  AND  LOAN  GUARANTEES  FOR  INITIAL  COSTS  OF  OPERATION 

Sec.  1305.  (a)  The  Secretary  may— 

(1)  make  loans  to  public  or  [nonprofit]  private  health  main- 
tenance organizations  to  assist  them  in  meeting  the  amount  by 
which  their  costs  of  operation  during  a  period  not  to  exceed  the 
first  sixty  months  of  their  operation  exceed  their  revenues  in 
that  period; 

(2)  make  loans  to  public  or  [nonprofit]  private  health  main- 
tenance organizations  to  assist  them  in  meeting  the  amount  by 
which  their  costs  of  operation,  which  the  Secretary  determines 
are  attributable  to  significant  expansion  in  their  membership 
or  area  served  and  which  are  incurred  during  a  period  not  to 
exceed  the  first  sixty  months  of  their  operation  after  such  ex- 
pansion, exceed  their  revenues  in  that  period  which  the  Secre- 
tary determines  are  attributable  to  such  expansion;  and 

[(3)  guarantee  to  non-Federal  lenders  payment  of  the  princi- 
pal of  and  the  interest  on  loans  made  to — 

[(A)  nonprofit  private  health  maintenance  organizations 
for  the  amounts  referred  to  in  paragraph  (1)  or  (2),  or 

[(B)  other  private  health  maintenance  organizations  for 
such  amounts  but  only  if  the  health  maintenance  organi- 
zation will  serve  a  medically  underserved  population.] 

(3)  guarantee  to  non-Federal  lenders  payment  of  the  principal 
of  and  the  interest  on  loans  made  to  private  health  mainte- 
nance organizations  for  the  amounts  referred  to  in  paragraphs 
(1)  and  (2). 

No  loan  or  loan  guarantee  may  be  made  under  this  subsection  for 
the  costs  of  operation  of  a  health  maintenance  organization  unless 
the  Secretary  determines  that  the  organization  has  made  all  rea- 
sonable attempts  to  meet  such  costs. 

[(b)(1)  Except  as  provided  in  paragraph  (2),  the  aggregate 
amount  of  principal  of  loans  made  or  guaranteed,  or  both,  under 
this  section  for  a  health  maintenance  organization  may  not  exceed 
$2,500,000  (or  $4,500,000  if  the  Secretary  makes  a  written  determi- 
nation that  such  loans  or  loan  guarantees  are  necessary  to  pre- 
serve the  fiscally  sound  operation  of  the  health  maintenance  orga- 
nization and  to  protect  against  the  risk  of  insolvency  of  the  health 
maintenance  organization  and,  within  30  days  of  the  making  of 
such  loans  or  loan  guarantees,  furnishes  the  Committee  on  Human 
Resources  of  the  Senate  and  the  Committee  on  Interstate  and  For- 
eign Commerce  of  the  House  of  Representatives  with  written  notifi- 
cation of  the  making  of  the  loans  or  loan  guarantees  and  a  copy  of 
the  written  determination  made  with  respect  to  the  loans  or  loan 
guarantees  and  the  reasons  for  the  determination)  through  Septem- 
ber 30,  1979,  and  $4,500,000  thereafter.  In  any  twelve-month  period 
the  amount  disbursed  to  a  health  maintenance  organization  under 
this  section  (either  directly  by  the  Secretary  or  by  an  escrow  agent 
under  the  terms  of  an  escrow  agreement  or  by  a  lender  under  a 
loan  guaranteed  under  this  section)  may  not  exceed  $1,000,000  (or 
$2,000,000  if  the  Secretary  makes  a  written  determination  that 
such  disbursements  are  necessary  to  preserve  the  fiscally  sound  op- 
eration of  the  health  maintenance  organization  and  protect  against 
the  risk  of  insolvency  of  the  health  maintenance  organization  and, 
within  30  days  of  such  disbursement,  furnishes  the  Committee  on 
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Human  Resources  of  the  Senate  and  the  Committee  on  Interstate 
and  Foreign  Commerce  of  the  House  of  Representatives  with  writ- 
ten notification  of  the  making  of  the  disbursement  and  a  copy  of 
the  written  determination  made  with  respect  to  it  and  the  reasons 
for  the  determination)  through  September  30,  1979,  and  $2,000,000 
thereafter.] 

(b)(1)  Except  as  provided  in  paragraph  (2),  the  aggregate  amount 
of  principal  of  loans  made  or  guaranteed,  or  both,  under  subsection 
(a)  for  a  health  maintenance  organization  may  not  exceed 
$7,000,000.  In  any  twelve-month  period  the  amount  disbursed  to  a 
health  maintenance  organization  under  this  section  (either  directly 
by  the  Secretary,  by  an  escrow  agent  under  the  terms  of  an  escrow 
agreement,  or  by  a  lender  under  a  guaranteed  loan)  may  not  exceed 
$3,000,000. 

(d)  No  loan  may  be  made  or  guaranteed  under  this  section  after 
September  30,  [1981]  1986. 

[(e)  Of  the  sums  used  for  loans  under  this  section  in  any  fiscal 
year  from  the  loan  fund  established  under  section  1308(e),  not  less 
than  20  per  centum  shall  be  used  for  loans  for  projects  (1)  for  the 
initial  operation  of  health  maintenance  organizations  which  the 
Secretary  determines  have  not  less  than  66  per  centum  of  their 
membership  drawn  from  residents  of  nonmetropolitan  areas,  and 
(2)  the  applications  for  which  meet  the  requirements  of  this  title 
for  approval. 

[(f)  In  considering  applications  for  loan  guarantees  under  this 
section,  the  Secretary  shall  give  special  consideration  to  applica- 
tions for  health  maintenance  organizations  which  will  serve  medi- 
cally underserved  populations.] 

LOANS  AND  LOAN  GUARANTEES  FOR  ACQUISITION  AND  CONSTRUCTION 
OF  AMBULATORY  HEALTH  CARE  FACILITIES 

Sec.  1305A.  (a)  the  Secreatary  may — 

(1)  make  loans,  from  the  fund  established  under  section 
1308(e),  to  public  and  [nonprofit]  private  health  maintenance 
organizations  for  projects  for  the  acquisition  or  construction  of 
ambulatory  health  care  facilities  and  for  the  acquisition  of 
equipment  for  facilities  acquired  or  constructed  under  a  loan 
made  under  this  paragraph;  and 

(2)  guarantee  to — 

[(A)  non-Federal  lenders  for  their  loans  to  nonprofit  pri- 
vate health  maintenance  organizations  for  projects  de- 
scribed in  paragraph  (1)  and  to  private  health  mainte- 
nance organizations  for  such  projects  which  will  serve 
medically  underserved  populations,  and 

[(B)  the  Federal  Financing  Bank  for  its  loans  to  non- 
profit private  health  maintenance  organizations  for  proj- 
ects described  in  paragraph  (1)  and  to  private  health  main- 
tenance organizations  for  such  projects  which  will  serve 
medically  underserved  populations, 
the  payment  of  principal  and  interest  on  such  loans.] 

(2)  guarantee  to  non-Federal  lenders  for  their  loans  to  private 
health  maintenance  organizations  for  projects  described  in 
paragraph  (1)  the  payment  of  principal  and  interest  on  such 
loans. 
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(b)  No  loan  may  be  made  to  a  health  maintenance  organization 
and  no  loan  to  a  health  maintenance  may  be  guaranteed  under  sub- 
section (a)  unless  the  application  of  the  health  maintenance  organi- 
zation for  such  loan  or  loan  guarantee  contains — 

(1)  certification  by  an  independent  auditor  that,  at  the  time 
the  application  is  made,  the  revenues  of  the  health  maintenance 
organization  exceed  its  costs  of  operation; 

(2)  assurances  satisfactory  to  the  Secretary  that — 

(A)  if  the  application  is  for  a  loan,  the  health  mainte- 
nance organization  is  unable  to  secure  a  loan,  at  the  rate  of 
interest  prevailing  in  the  area  in  which  the  organization  is 
located,  from  non-Federal  lenders  for  the  project  with  re- 
spect to  which  the  application  is  submitted,  or,  if  the  appli- 
cation is  for  a  loan  guarantee,  the  health  maintenance  or- 
ganization would  be  unable  to  secure  a  loan  from  such 
lenders  for  such  project  without  the  loan  guarantee;  and 

(B)  during  the  period  of  the  loan  or  loan  guarantee  the 
revenues  of  the  health  maintenance  organization  will 
exceed  its  costs  of  operation  (including  the  cost  of  repaying 
the  loan  made  or  guaranteed  under  this  section). 

[(b)]  (cXX)  Except  as  provided  in  paragraph  (2),  the  aggregate 
amount  of  principal  of  loans  made  or  guaranteed,  or  both,  under 
subsection  (a)  for  an  ambulatory  health  care  facility  may  not  exeed 
$2,500,000. 

(2)  The  cumulative  total  of  the  principal  of  the  loans  outstanding 
at  any  time  which  have  been  directly  made  or  with  respect  to 
which  guarantees  have  been  issued  under  subsection  (a)  may  not 
exceed  such  limitations  as  may  be  specified  in  appropriation  Acts. 

(3)  The  authority  of  the  Secretary  to  make  loans  under  subsec- 
tion (a)  shall  be  effective  for  any  fiscal  year  only  to  such  extent  or 
in  such  amounts  as  are  provided  in  advance  in  appropriation  Acts. 

[(c)]  (d)  For  purposes  of  this  section — 

(1)  the  term  "ambulatory  health  care  facility"  means  a 
health  care  facility  for  the  provision  of  diagnostic,  treatment, 
and  prevention  services  to  ambulatory  patients;  and 

(2)  the  term  "construction"  means  the  (A)  construction  of 
new  facilities,  (B)  alterations,  expansion,  remodeling,  replace- 
ment, and  renovation  of  existing  facilities,  (C)  cost  of  offsite  im- 
provements in  connection  with  an  activity  described  in  clause 
(A)  or  (B),  and  (D)  cost  of  the  acquisition  of  land  in  connection 
with  an  activity  described  in  clause  (A),  (B),  or  (C). 

APPLICATION  REQUIREMENTS 

Sec.  1306.  (a)  No  grant,  contract,  loan,  or  loan  guarantee  may  be 
made  under  this  title  unless  an  application  therefor  has  been  sub- 
mitted to  and  approved  by  the  Secretary. 

(b)  The  Secretary  may  not  approve  an  application  for  a  grant, 
contract,  loan,  or  loan  guarantee  under  this  title  unless — 
(1)  *  *  * 

(3)  the  application  contains  satisfactory  specification  of  the 
existing  or  anticipated  (A)  population  group  or  groups  to  be 
served  by  the  proposed  or  existing  health  maintenance  organi- 
zation described  in  the  application,  (B)  membership  of  such  or- 
ganization, (C)  methods,  terms,  and  periods  of  the  enrollment 
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of  members  of  such  organization,  (D)  estimated  costs  per 
member  of  the  health  and  educational  services  to  be  provided 
by  such  organization  and  the  nature  of  such  costs,  (E)  sources 
of  professional  services  for  such  organization,  and  organization- 
al arrangements  of  such  organization  for  providing  health  and 
educational  services,  (F)  organizational  arrangements  of  such 
organization  for  an  ongoing  quality  assurance  program  in  con- 
formity with  the  requirements  of  section  1301(c),  (G)  sources  of 
prepayment  and  other  forms  of  payment  for  the  services  to  be 
provided  by  such  organization,  (H)  facilities,  and  additional 
capital  investments  and  sources  of  financing  therefor,  available 
to  such  organization  to  provide  the  level  and  scope  of  services 
proposed,  (I)  administrative,  managerial,  and  financial  arrange- 
ments and  capabilities  of  such  organization,  [(J)  role  for  mem- 
bers in  the  planning  and  policymaking  for  such  organization,] 
[(K)]  (J)  grievance  procedures  for  members  of  such  organiza- 
tion, and  [(L)]  (K)  evaluations  of  the  support  for  and  accept- 
ance of  such  organization  by  the  population  to  be  served,  the 
sources  of  operating  support,  and  the  professional  groups  to  be 
involved  or  affected  thereby; 

******* 

ADMINISTRATION  OF  ASSISTANCE  PROGRAMS 

Sec.  1307.  (a)(1)  *  *  * 

******* 

(c)  If  in  any  fiscal  year  the  funds  appropriated 

under  section  1309  are  insufficient  to  fund  all 

applications  approved  under  this  title  for  that  fiscal 

year,   the   Secretary   shall    [after   applying  the 

applicable  priorities  under  sections  1303  and  1304,] 

give  priority  to  the  funding  of  applications  for 

project  which  the  Secretary  determines  are  the  most 

likely  to  be  economically  viable. 
******* 

[(e)  In  any  fiscal  year  no  loan  guarantee  may  be  made  for  a  pri- 
vate health  maintenance  organization  (other  than  a  private  non- 
profit health  maintenance  organization)  under  this  title  if  the 
making  of  such  guarantee  would  cause  the  cumulative  total  of  the 
principal  of  the  loans  guaranteed;  for  private  health  maintenance 
organizations  (other  than  private  nonprofit  health  maintenance  or- 
ganizations) under  this  title  in  such  fiscal  year  to  exceed  the 
amount  of  grant  and  contract  funds  obligated  under  this  title  in 
such  fiscal  year;  except  that  this  subsection  shall  not  apply  if  the 
amount  of  grant  and  contract  funds  obligated  under  this  title  in 
such  fiscal  year  equals  the  sums  appropriated  under  section  1309 
for  grants  and  contracts  for  such  fiscal  year.] 

GENERAL  PROVISIONS  RELATING  TO  LOAN  GUARANTEES  AND  LOANS 

Sec.  1308.  (a)(1)  *  *  * 

******* 

(b)(1)  The  Secretary  may  not  approve  an  application  for  a  loan 
under  this  title  unless — 
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(A)  the  Secretary  is  reasonably  satisfied  that  the  applicant 
therefor  will  be  able  to  make  payments  of  principal  and  inter- 
est thereon  when  due,  and 

(B)  the  applicant  provides  the  Secretary  with  reasonable  as- 
surances that  there  will  be  available  to  it  such  additional 
funds  as  may  be  necessary  to  complete  the  project  or  undertak- 
ing with  respect  to  which  such  loan  is  requested. 

(2)  Any  loan  made  under  this  title  shall  (A)  have  such  security, 
(B)  have  such  maturity  date,  (C)  be  repayable  in  such  installments, 
[(D)  bear  interest  at  a  rate  comparable  to  the  current  rate  of  inter- 
est prevailing,  on  the  date  the  loan  is  made,  with  respect  to  mar- 
ketable obligations  of  the  United  States  of  comparable  maturities, 
adjusted  to  provide  for  appropriate  administrative  charge,  and]  (D) 
on  the  date  the  loan  is  made,  hear  interest  at  a  rate  comparable  to 
the  rate  of  interest  prevailing  on  such  date  with  respect  to  marketa- 
ble obligations  of  the  United  States  of  comparable  maturities,  ad- 
justed to  provide  for  appropriate  administrative  charges,  and  (E)  be 
subject  to  such  other  terms  and  conditions  (including  provisions  for 
recovery  in  case  of  default),  as  the  Secretary  determines  to  be  nec- 
essary to  carry  out  the  purposes  of  this  title  while  adequately  pro- 
tecting the  financial  interests  of  the  United  States.  On  the  date  dis- 
bursements are  made  under  a  loan  after  the  inital  disbursement 
under  the  loan,  the  Secretary  may  change  the  rate  of  interest  on  the 
amount  of  the  loan  disbursed  on  that  date  to  a  rate  which  is  compa- 
rable to  the  rate  of  interest  prevailing  on  the  date  the  subsequent 
disbursement  is  made  with  respect  to  marketable  obligations  of  the 
United  States  of  comparable  maturities,  adjusted  to  provide  for  ap- 
propriate administrative  charges. 

******* 

AUTHORIZATIONS  OF  APPROPRIATIONS 

Sec.  1309.  [(a)  For  the  purpose  of  making  payments  under  grants 
and  contracts  under  sections  1303,  1304(a),  1304(b),  and  1317,  there 
are  authorized  to  be  appropriated  $25,000,000  for  the  fiscal  year 
ending  June  30,  1974,  $55,000,000  for  the  fiscal  year  ending  June 
30,  1975,  $40,000,000  for  the  fiscal  year  ending  June  30,  1976, 
$45,000,000  for  the  fiscal  year  ending  September  30,  1977, 
$45,000,000  for  the  fiscal  year  ending  September  30,  1978, 
$31,000,000  for  the  fiscal  year  ending  September  30,  1979, 
$65,000,000  for  the  fiscal  year  ending  September  30,  1980,  and 
$68,000,000  for  the  fiscal  year  ending  September  30,  1981.]  (a) 
There  are  authorized  to  be  appropriated  such  sums  as  may  be  neces- 
sary for  the  fiscal  year  ending  September  30,  1982,  and  the  two  suc- 
ceding  fiscal  years  for  grants  and  contracts  under  section  1304(a) 
and  1304(b).  No  funds  appropriated  under  this  subsection  may  be 
obligated  for  a  grant  or  contract  under  section  1304(a)  for  an  entity 
unless  that  entity  received  a  grant  or  contract  under  section  1303  or 
section  1304(a)  which  provided  funds  for  the  fiscal  year  ending  Sep- 
tember 30,  1981,  and  no  funds  appropriated  under  this  subsection 
may  be  obligated  for  a  grant  or  contract  under  section  1304(b)  for  an 
entity  unless  that  entity  received  a  grant  or  contract  under  section 
1303  or  section  1304(a)  or  1304(b)  which  provided  funds  for  such 
fiscal  year.  For  grants  and  contracts  under  section  1317  there  are 
authorized  to  be  appropriated  $1,000,000  for  the  fiscal  year  ending 
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September  30,  1982,  $1,000,000  for  the  fiscal  year  ending  September 
30,  1983,  and  $1,000,000  for  the  fiscal  year  ending  September  30, 
1981 

[(b)  There  is  authorized  to  be  appropriated  to  the  loan  fund  es- 
tablished under  section  1308(e)  $75,000,000  in  the  aggregate  for  the 
fiscal  years  ending  June  30,  1974,  and  June  30,  1975.  J 

(b)  To  assure  that  the  loan  fund  established  under  section  1308(e) 
has  a  balance  of  at  least  $5,000,000  at  the  end  of  each  fiscal  year 
and  to  meet  the  obligations  of  the  loan  fund  resulting  from  defaults 
on  loans  made  from  the  fund  and  to  meet  the  other  obligations  of 
the  fund,  there  is  authorized  to  be  appropriated  to  the  loan  fund  for 
the  fiscal  year  ending  September  30,  1982,  and  for  the  next  two 
fiscal  years  $40,000,000  or  such  greater  amount  as  may  be  necessary 
to  assure  such  balance  and  meet  such  obligations. 

employee's  health  benefits  plans 
Sec.  1310.  (a)(1)  *  *  * 

(b)(1)  If  there  is  more  than  one  qualified  health  maintenance  or- 
ganization which  is  engaged  in  the  provisions  of  basic  and  supple- 
mental health  services  in  the  area  in  which  the  employees  of  an 
employer  subject  to  subsection  (a)  reside  and  if — 

[(1)]  (A)  one  or  more  of  such  organizations  provides  more 
than  one-half  of  its  basic  health  services  which  are  provided  by 
physicians  through  physicians  or  other  health  professionals 
who  are  members  of  the  staff  of  the  organization  or  a  medical 
group  (or  groups),  and 

[(2)]  (B)  one  or  more  of  such  organizations  provides  its  basic 
health  services  which  are  provided  by  physicians  through 
[(A)]  (i)  an  individual  practice  association  (or  associations), 
[or  (B)]  (ii)  individual  physicians  and  other  health  profession- 
als under  contract  with  the  organization,  or  (Hi)  a  combination 
of  such  association  (or  associations),  medical  group  (or  groups), 
staff,  and  individual  physicians  and  other  health  professionals 
under  contract  with  the  organization, 
then  of  the  qualified  health  maintenance  organizations  included  in 
a  health  benefits  plan  of  such  employer  pursuant  to  subsection  (a) 
at  least  one  shall  be  an  organization  which  provides  basic  health 
services  as  described  in  [clause  (1)]  subparagraph  (A)  and  at  least 
one  shall  be  an  organization  which  provides  basic  health  services 
as  described  in  [clause  (2)]  subparagraph  (B). 

(2)  If  an  employer  subject  to  subsection  (a)  includes  in  a  health 
benefits  plan  a  health  maintenance  organization — 

(A)  which  is  owned  or  controlled  by — 

(i)  a  commercial  insurance  carrier  which  provides  health 
insurance  to,  or 

(ii)  a  nonprofit  carrier  which  provides  hospital  service 
benefits  or  medical  or  surgical  benefits,  or  both  benefits,  to, 

a  substantial  percentage  of  the  residents  of  the  service  area  of 
the  health  maintenance  organization  who  have  health  insur- 
ance with  a  commercial  insurance  carrier  or  arrangements  to 
receive  such  benefits  from  such  a  nonprofit  carrier,  and 

(B)  which  provides  basic  health  services  through  an  organiza- 
tional arrangement  described  in  subparagraph  (A)  or  (B)  of 
paragraph  (1), 
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the  employer  shall  include  in  the  plan  an  additional  health  mainte- 
nance organization  which  has  residing  in  its  service  area  at  least  25 
of  the  employees  of  the  employer,  which  is  not  so  owned  or  con- 
trolled, and  which  provides  basic  health  services  through  an  organi- 
zational arrangement  described  in  the  subparagraph  descriptive  of 
the  owned  or  controlled  health  maintenance  organization  unless 
there  is  not  such  an  additional  organization. 

*  *  *  *  *  *  * 

(f)  For  purposes  of  this  section,  the  term  ' 'employer"  does  not  in- 
clude (1)  the  Government  of  the  United  States,  the  government  of 
the  District  of  Columbia  or  any  territory  or  possession  of  the 
United  States,  a  State  or  any  political  subdivision  thereof,  or  any 
agency  or  instrumentality  (including  the  United  States  Postal  Serv- 
ice and  Postal  Rate  Commission)  of  any  of  the  foregoing,  except 
that  such  term  includes  a  nonappropriated  fund  instrumentality  de- 
scribed by  section  2105(c)  of  title  5,  United  States  Code;  or  (2)  a 
church,  convention  or  association  of  churches,  or  any  organization 
operated,  supervised  or  controlled  by  a  church,  convention  or  asso- 
ciation of  churches  which  organization  (A)  is  an  organization  de- 
scribed in  section  501(c)(3)  of  the  Internal  Revenue  Code  of  1954, 
and  (B)  does  not  discriminate  (i)  in  the  employment,  compensation, 
promotion,  or  termination  of  employment  of  any  personnel,  or  (ii) 
in  the  extension  of  staff  or  other  privileges  to  any  physician  or 
other  health  personnel,  because  such  persons  seek  to  obtain  or  ob- 
tained health  care,  or  participate  in  providing  health  care,  through 
a  health  maintenance  organization. 

******* 

[program  evaluation 

[Sec.  1314.  (a)  The  Comptroller  General  shall  evaluate  the  oper- 
ations of  at  least  ten  or  one-half  (whichever  is  greater)  of  the 
health  maintenance  organizations  for  which  assistance  was  pro- 
vided under  sections  1303,  1304,  and  1305,  and  which,  by  December 
31,  1976,  have  been  designated  by  the  Secretary  under  section 
1310(d)  as  qualified  health  maintenance  organizations.  The  Comp- 
troller General  shall  report  to  the  Congress  the  results  of  the  eval- 
uation by  June  30,  1978.  Such  report  shall  contain  findings — 

[(1)  with  respect  to  the  ability  of  the  organizations  evaluated 
to  operate  on  a  fiscally  sound  basis  without  continued  Federal 
financial  assistance, 

[(2)  with  respect  to  the  ability  of  such  organizations  to  meet 
the  requirements  of  section  1301(c)  respecting  their  organiza- 
tion and  operation, 

[(3)  with  respect  to  the  ability  of  such  organizations  to  pro- 
vide basic  and  supplemental  health  services  in  the  manner  pre- 
scribed by  section  1301(b), 

[(4)  with  respect  to  the  ability  of  such  organizations  to  in- 
clude indigent  and  high-risk  individuals  in  their  membership, 
and 

[(5)  with  respect  to  the  ability  of  such  organizations  to  pro- 
vide services  to  medically  underserved  populations. 
[(b)  The  Comptroller  General  shall  also  conduct  a  study  of  the 
economic  effects  on  employers  resulting  from  their  compliance  with 
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the  requirements  of  section  1310.  The  Comptroller  General  shall 
report  to  the  Congress  the  results  of  such  study  not  later  than 
thirty-six  months  after  the  date  of  the  enactment  of  this  title. 

[(c)  The  Comptroller  General  shall  evaluate  (1)  the  operations  of 
distinct  categories  of  health  maintenance  organizations  in  compari- 
son with  each  other,  (2)  health  maintenance  organizations  as  a 
group  in  comparison  with  alternative  forms  of  health  care  delivery, 
and  (3)  the  impact  that  health  maintenance  organizations,  individ- 
ually, by  category,  and  as  a  group,  have  on  the  health  of  the  public. 
The  Comptroller  General  shall  report  to  the  Congress  the  results  of 
such  evaluation  not  later  than  thirty-six  months  after  the  date  of 
the  enactment  of  this  title. 

[(d)  The  Comptroller  General  shall  evaluate  the  adequacy  and 
effectiveness  of  the  policies  and  procedures  of  the  Secretary  for  the 
management  of  grant  and  loan  programs  established  by  this  title 
and  the  adequacy  of  the  amounts  of  assistance  available  under 
such  programs  and  shall  report  to  the  Congress  the  results  of  such 
evaluation  not  later  than  May  1,  1979.] 

******* 

FINANCIAL  DISCLOSURE 

Sec.  1318.  (a)  Each  health  maintenance  organization  shall,  in  ac- 
cordance with  regulations  of  the  Secretary,  report  to  the  Secretary 
financial  information  which  shall  include  the  following: 

(1)  Such  information  as  the  Secretary  may  require  demon- 
strating that  the  health  maintenance  organization  has  a  fiscal- 
ly sound  operation. 

[(2)  The  information  required  to  be  reported  under  section 
1124  of  the  Social  Security  Act  by  disclosing  entities  and  the 
information  required  to  be  supplied  under  section  1902(a)(38)  of 
such  Act.] 

(2)  A  copy  of  the  report,  if  any,  filed  with  the  Health  Care  Fi- 
nancing Administration  containing  the  information  required  to 
be  reported  under  section  1124  of  the  Social  Security  Act  by  dis- 
closing entities  and  the  information  required  to  be  supplied 
under  section  1902(a)(38)  of  such  Act 

(3)  A  description  of  transactions,  as  specified  by  the  Secre- 
tary, between  the  health  maintenance  organization  and  a 
party  in  interest.  Such  transaction  shall  include — 

(A)  any  sale  or  exchange,  or  leasing  of  any  property  be- 
tween the  health  maintenance  organization  and  a  party  in 
interest; 

[(B)  any  furnishing  for  consideration  of  goods,  services 
(including  management  services,  but  excluding  health 
services  provided  to  members  by  staff,  medical  group  (or 
groups),  individual  practice  association  (or  associations),  or 
any  combination  thereof),  or  facilities  between  the  health 
maintenance  organization  and  a  party  in  interest;  and] 

(B)  any  furnishing  for  consideration  of  goods,  services  (in- 
cluding management  services),  or  facilities  between  the 
health  maintenance  organization  and  a  party  in  interest, 
but  not  including  salaries  paid  to  employees  for  services 
provided  in  the  normal  course  of  their  employment  and 
health  services  provided  to  members  by  hospitals  and  other 


52 


providers  and  by  staff,  medical  group  (or  groups),  individu- 
al practice  association  (or  associations),  or  any  combination 
thereof;  and 

******* 

(b)  For  the  purposes  of  this  section  the  term  '  'party  in  interest" 
means: 

(1)  any  director,  office,  partner,  or  managing  employee  of  a 
health  maintenance  organization,  any  person  who  is  directly  or 
indirectly  the  beneficial  owner  of  more  than  5  per  centum  of 
the  equity  of  the  organization,  any  person  who  is  the  beneficial 
owner  of  a  mortgage,  deed  of  trust,  note,  or  other  interest  se- 
cured by,  and  valuing  more  than  5  per  centum  of  the  health 
maintenance  organization,  and,  in  the  case  of  a  health  mainte- 
nance organization  organized  as  a  nonprofit  corporation,  an  in- 
corporator or  member  of  such  corporation  under  applicable 
State  corporation  law; 

******* 

(4)  [any  member  of  the  immediate  family]  any  spouse, 
child,  or  parent  of  an  individual  described  in  paragraph  (1). 
******* 

Part  C— State  Health  Planning  and  Development 

******* 


CERTIFICATE  OF  NEED  PROGRAM 

Sec.  1527.  (a)  *  *  * 

(b)(1)  Under  the  program  a  State  shall  not  require  a  certificate  of 
need  for  the  offering  of  an  inpatient  institutional  health  service  or 
the  acquisition  of  major  medical  equipment  for  the  provision  of  an 
inpatient  institutional  health  service  or  the  obligation  of  a  capital 
expenditure  for  the  provision  of  an  inpatient  institutional  health 
service  by — 

(A)  a  health  maintenance  organization  or  a  combination  of 
health  maintenance  organizations  if  [(i)  the  organization  or 
combination  of  organizations  has,  in  the  service  area  of  the  or- 
ganization or  the  service  areas  of  the  organizations  in  the  com- 
bination, an  enrollment  of  at  least  50,000  individuals]  [(ii)] 
(i)  the  facility  in  which  the  service  will  be  provided  is  or  will  be 
geographically  located  so  that  the  service  will  be  reasonably 
accessible  to  [such  enrolled  individuals]  individuals  enrolled 
in  such  organization  or  organizations,  and  [(iii)]  (ii)  at  least 
75  percent  of  the  patients  who  can  reasonably  be  expected  to 
receive  the  institutional  health  service  will  be  individuals  en- 
rolled with  such  organization  or  organizations  in  the  combina- 
tion; 

(B)  a  health  care  facility  if  (i)  the  facility  primarily  provides 
or  will  provide  inpatient  health  services,  (ii)  the  facility  is  or 
will  be  controlled,  directly  or  indirectly,  by  a  health  mainte- 
nance organization  or  a  combination  of  health  maintenance  or- 
ganizations [which  has,  in  the  service  area  of  the  organization 
or  service  areas  of  the  organizations  in  the  combination,  an  en- 
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rollment  of  at  leat  50,000  individuals],  (iii)  the  facility  is  or 
will  be  geographically  located  so  that  the  service  will  be  rea- 
sonably accessible  to  [such  enrolled  individuals]  individuals 
enrolled  in  such  organization  or  organizations,  and  (iv)  at  least 
75  percent  of  the  patients  who  can  reasonably  be  expected  to 
receive  the  institutional  health  service  will  be  individuals  en- 
rolled with  such  organization  or  organizations  in  the  combina- 
tion; or 

(C)  a  health  facility  (or  portion  thereof)  if  (i)  the  facility  is  or 
will  be  leased  by  a  health  maintenance  organization  or  combi- 
nation of  health  maintenance  organizations  [which  has,  in  the 
service  area  of  the  organization  or  the  service  areas  of  the  or- 
ganizations in  the  combination,  an  enrollment  of  at  least 
50,000  individuals]  and  on  the  date  the  application  is  submit- 
ted under  paragraph  (2)  at  least  fifteen  years  remain  in  the 
term  of  the  lease  (ii)  the  facility  is  or  will  be  geographically  lo- 
cated so  that  the  service  will  be  reasonably  accessible  to  [such 
enrolled  individuals]  and  (iii)  at  least  75  percent  of  the  pa- 
tients who  can  reasonably  be  expected  to  receive  the  institu- 
tional health  service  will  be  individuals  enrolled  with  such  or- 
ganization 

if,  with  respect  to  such  offering,  aquisition,  or  obligation,  the  State 
Agency  has,  upon  application  under  paragraph  (2),  granted  an  ex- 
emption from  such  requirement  to  the  organization,  combination  of 
organizations,  or  facility. 


«  Chapter  XI  -  Medicaid  and  Medicare  Savings 

Legislative  Background 

Instructions  to  reduce  funding  in  the  entitlement  or  direct  spending 
programs  within  the  jurisdiction  of  the  Committee  on  Energy  and  Commerce 
were  received  under  the  First  Budget  Resolution.    Background  material 
clarified  the  expectation  that  outlays  in  the  Medicaid  program  would  be 
reduced  by  approximately  $900  million  in  FY  1982.    The  Committee  on  Energy 
and  Commerce  also  has  jurisdiction  over  Part  B  of  title  XVIII  (Medicare),  - 
which  is  also  a  health  financing  program  paid  for  through  general  revenues 
(and  premium  contributions).    The  Committee's  action  reduces  spending  in 
both  of  these  health  care  financing  programs. 

Summary  of  Legislation 

The  bill  is  designed  to  reduce  Federal  outlays  in  Medicaid  by  over 
S900  million  in  FY  1982  (with  continuing  savings  in  the  next  two  fiscal 
years)  in  a  manner  which  spreads  the  loss  equitably  among  the  States  and 
which  provides  the  States  with  flexibility  to  institute  a  number  of  measures 
in  their  programs  to  reduce  cost  and  make  them  more  efficient.    Measures  to 
reduce  Federal  expenditures  in  Part  B  of  Medicare  are  also  included. 

The  major  provisions  o^  the  bill  are: 

(1)  A  reduction  in  Federal  payments  to  the  States  of  3  percent  in 

FY  1982,  2  percent  in  FY  1983,  and  1  percent  in  FY  1984.  The  amount  of  the 
loss  of  Federal  funds  could  be  reduced  by  one-third  for  each  of  the  following 
factors:  (a)  unemployment  in  excess  of  150  percent  of  the  national  average, 
(b)  existence  of  a  qualified  hospital  cost  review  program,,  (c)  demonstrated 
recoveries  from  fraud  and  abuse  control  and  third  party  payment  collections 
equal  to  at  least  1  percent  of  Federal  payments  which  would  otherwise  be  due. 

(2)  Repeal  of  the  requirement  that  States  pay  hospitals  on  the  basis 
of  reasonable  cost  as  defined  by  Medicare.    States  could  establish  their  own 

(279) 


280 


reimbursement  systems  provided  that  rates  were  "reasonable  and  necessary 
to  the  efficient  and  economical  delivery  of  services." 

(3)  Authority  to  use  competitive  bidding  arrangements  for  the 
purchases  of  clinical  laboratory  services,  medical  devices  and  drugs. 

The  freedom  of  choice  of  providers  could  be  limited  to  those  selected  under 
the  competitive  bidding  arrangements. 

(4)  Elimination  of  the  penalty  for  failure  to  inform  persons  of 
the  availability  of  EPSDT  services,  and  to  carry  out  related  requirements. 

(5)  Waiver  of  certain  Medicaid  requirements  to  allow  certain  program 
arrangements  designed  to  increase  efficiency  and  effectiveness. 

(6)  Options  'to  include  home  and  community-based  care  services  as 
alternatives  to  long-term  institutional  care,  if  arrangements  to  control 
total  long-term  care  expenditures  are  satisfactory  to  the  Secretary.  A 
preadmission  screening  program  for  persons  seeking  nursing  home  or  ICF  care 
would  be  required. 

(7)  Various  changes  to  remove  unnecessarily  restrictive  Federal 
requirements  or  to  provide  States  with  greater  flexibility. 

(8)  Elimination  of  Federal  matching  for  excessive  preoperative 
stays,      tests  which  the  physician  did  not  order,  and  ineffective  drugs. 

(9)  Provision  for  civil  money  penalties  for  providers  who  defraud 
the  program. 

(10)  Changes  to  eliminate  ineffective  PSRO's,  and  to  provide  each 
State  with  the  option  to  decide  whether  to  use  the  PSRO. 

(11)  Adjustments  to  eliminate  the  carry-over  provision  in  the  Part  B 
deductible  ar^d  to  index  it. 

(12)  Limits  on  horoe  health  aoen.cy  reimbursements. 

(13)  Change t  \'>\  the  renal  dtttijtsfs  program  to  allow  incentive 
reimbursement  and  coverage  of  nutritional  therapy. 

(14)  tfther  assorted  provisions 
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Cost  Ir.pac* 

The  estimated,  cost  impact  or.  .Medicaid  and  Medicare  Part  3  of  the 
provisions  included  in  the  Cosanit-tee  proposal  (and  of  the  reductions  in 
.Medicaid  costs  occurring  because  of  the  restrictions  on  AFDC  eligibility 
adopted  "by  the  ways  and  Means  Cc-~.ittee )  is  as  follows: 
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Cost  Impact  -  Reductions  in  Medicaid  and  Medicare  Part  E 


Section 

FY  1982 
Medicaid  Medicare 

FY  1963 
Medicaid  Medicare 

FY  1984 
Medicaid  Wedicar 

Sec.  6321  (Reduction  in  Medicaid 

Payments  of  3%) 

-520 

;  -26 

-400 

|  -90 

-230 

j  -149 

Sec.  6322  (Release  from 
reasonable  cost) 

-iOU 

-320 

Sec.  6323  (Competitive  bidding) 

-90 

-no 

j  X 

-120 

Sec.  6324  (No  longer  require 
IE  to  2"; ) 

-10 

-42 

-44 

Sec.  6326  (Waivers) 

* 

* 

* 

Sec.  632E  (Closure  &  Conversion) 

... 

-2 

-2 

j  -7 

-4 

T19 

Sec.  632S  irrz  Preadm.  Screening) 

-20 

-50 

-60 

Sec.  6331  :'!-.?  Federal  Matching 
-*o-  E.-csiS.  Preop  Stays) 

-10 

-14 

-17 

Sec.  633C  (Elimination  of  Occup. 
Test  for  LTC  Reimb.  in  Hosp.) 

-25 

-80 

-25 

-85 

-30 

-105 

Sec.  6337  'civil  '/.one?  Penalty) 

-14 

-14 

Sec.  6341-6345  (PSRO's) 

-17 

-1  7 

-18 

-33 

-36 

-s 

"Eligibility  c'har.ses 

-55 

-60  j 

Sec.  634f  ; Zsrryover  of  Part  E  j 

+  4 

-55 

+4 

-55 

Sec.  6347 {index,  of  Part  E 

+7 

-90 

+15  j 

-215 

+25  ; 

-330 

Sec.  6348 ( Incentive  Reimburse-  j 
rer:        Renal  Pia lysis) 

-105 

-130 

-155 

Sec.  6349. home  He3lth  Limits)  j 

-12 

-23 

-27 

Sec.  635C(;,Jtritional  Therapy/  .' 

-20  j 

-25 

-30 

TOTAL 

-A^4 

-973** 

-670 

-890** 

-886 

^Minimal  cost  impact 

e*Does  not  add  because  of  overlap  of  Section  6321  with  other  savings  provisions 
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Background-     Current  ProeraT! 


Medicaid,  authorizes  under  Title  XIX  cf  the  Social  Security  Act,  is  a 
federally  aided,  State-administered  program  of  medical  assistance  for  certain 
categories  of  low-income  persons.  An  estimated  21.7  million  people  received 
program  services   in  FY80. 


PROGRAM  DESCRIPTION 

Each  State  designs  its  own  Medicaid  program  within  certain  Federal 
guidelines  and  requirements.  Thus  there  is  substantial  variation  among  the 
States  in  eligibility  requirements,  range  of  services  offered,  limitations 
imposed  on  such  services,  and  reimbursement  policies.  The  Federal  Government 
helps  States  share  in  the  cost  of  Medicaid  services  by  means  of  a  variable 
matching  formula  that  is  periodically  adjusted.  The  matching  rate,  which  is 
inversely  related  to  a  State's  per  capita  income,  ranges  from  50%  to  83*  (See 
Table  1).  The  Federal  share  of  administrative  costs  is  50%  except  for 
certain  items  where  the  authorized  rate  is  higher. 

Eligibility 


States  having  Medicaid  programs  must  cover  the  "categorically  needy."  In 
general,  categorically  needy  individuals  are  persons  receiving  cash 
assistance  payments  under  the  Aid  to  Families  with  Dependent  Children  program 
(AFDC)  or  aged,  blind,  or  disabled  persons  receiving  benefits  under  the 
Supplemental  Security  Income  program  (SSI).  A  State  must  cover  under 
Medicaid  all  recipients  of  AFDC  payments.  A  State  is,  however,  provided 
certain  options  (based,  in  large  measure,  on  its  coverage  levels  in  effect 
prior  to  implementation  of  SSI  in  1974)  in  determining  the  extent  of  coverage 
for  persons  receiving  Federal  SSI  benefits  and/or  State  supplementary  SSI 
payments.  States  may  cover  certain  additional  groups  of  persons  as 
"categorically  needy"  under  their  Medicaid  programs.  These  might  include 
persons  who  would  be  eligible  for  cash  assistance,  except  that  they  are 
patients  in  medical  facilities  (ether  than  for  persons  under  65  who  are  in 
mental  or  tuberculosis  institutions) . 

States  may  also   include  the  "medically  needy"   —  those  whose     incomes  and 

resources  are  large  enough  to  cover  daily  living  expenses,  according  to 
income  levels   set  by  the  State,   withir.  certain  iinits,   iut   r.s'.     large  enough 

to  pay  for  medical   care,   providing  liiat   they  are  aged,      hiind,     disabled,  or 

members  of  families  with  children.     Sta:-:s  may  alio     include     all     needy  and 

medically  needy  children  under  t.Te  age  zi  21,  even  though  they  are  not 
eligible  for  assistance  une'er  one   of    the  cash  assistance  programs. 

All  States  (except  Arizona)  and  the  District  of  Columbia,  Guam,  Puerto 
Rico,   the  Virgin  Islands,   and  the  Northern     Mariana     Islands,     have  Medicaid 
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programs.      Twenty   jurisdictions   cover   only   the   "categorically     needy,"  while 


cover  both 

the  "categorically 

needy"   and   the   "medically  needy." 

Coverage  limited  tc 

the   Categorically  Needy 

Alabama 

Georgia 

Missouri  Oregon 

Alaska 

Idaho 

Nevada  South 

Carolina 

Colorado 

Indiana 

New  Jersey  South 

Dakota 

Delaware 

I  owa 

New  Mexico  Texas 

Florida 

Mi  ssi  ssippi 

Ohio                        Wyoming  ^ 

Coverage   Includes   Both   Categorically  Needy  and  Medically  Needy 

Arkansas 

Kentucky 

New  Hampshire 

Rhode  Island 

California 

Louisiana 

New  York 

Tennessee 

- 

Ccnnecti  cu  t 

Maine 

North  Carolina 

Utah 

District  of 

Maryland 

North  Dakota 

Vermont 

Columbia 

Massachusetts 

Northern  Mariana 

Virgin  Islands 

Guam 

Mi  chigan 

Islands 

Virginia 

Hawaii 

Minnesota 

Oklahoma 

Washington 

Illinois 

Kontar.a 

Pennsylvania 

West  Virginia 

Kansas 

Nebraska 

Puerto  Rico 

Wisconsin 

Services  ■  \ 

Federal  law  requires  States  to  include  the  following  basic  services-  in 
their  Medicaid  programs:  inpatient  hospital  services,  outpatient  hospital 
services,  laboratory  and  X-ray  services,  skilled  nursing  facility  services 
for  individuals  21  and  older,  home  health  care  services  for  individuals 
eligible  for  skilled  nursing  services,  physicians'  services,  family  planning 
services,  rural  health  clinic  services,  and  early  and  periodic  screening, 
diagnosis  and  treatment  services  for  individuals  under  21.  In  addition, 
States  may  provide  any  number  of  other  services  if  they  elect  to  do  so, 
including  drugs,  eyeglasses,  private  c^iy  nu.csi.jiq,  intermediate  care  facility 
services,  inpatient  psychiatric  care  for  the  a?e-d  aafl  persons  under  21, 
physical  therapy,   dental  care,   etc.  ; 

For  both  the  mandatory  anc"  optiozs.!  services,  States  may"  "set "  "limitations 
on  the  amount,  duraticr,  and  scope  of  coverage  (for  example,  a  limitation  on 
the  number   of   days  of   nospita".   care  or   the  number  of  physician  visits)  . 


Under  currer*.  law,  Medicaid  recipients  are  permitted  to  obtain  medical 
assistance  from     any     institution,     agency,     community     pharmacy,     or  person 
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qualifies  to  perform  the  service  if  such  individual  or  entity  undertakes  tc 
provide  it.     This   is  known  as  the   "freedom  of   choice"  provision. 


Payment   for  Services 

States,  in  general,  determine  the  reimbursement  rate  for  services,  except 
for  inpatient  hospital  care,  where  they  are  required  to  use  Medicare's 
reasonable  cost  payment  system  unless  they  have  approval  from  the  Secretary 
of  Health  and  Human  Services  to  use  an  alternative  payment  methodology. 
States  are  required  to  reimburse  skilled  nursing  facilities  and  intermediate 
care  facilities  at  rates  that  are  reasonable  and  adequate  to  meet  the  cost 
that  must  be  incurred  by  efficiently  and  economically  operated  facilities  in 
order  to  meet  applicable  laws  and  quality  and  safety  standards.  Generally, 
for  other  services,  States  may  establish  their  own  reimbursement  levies, 
provided  the  amounts  do  not  exceed  what  would  be  allowed  under  Medicare.  In 
many  instances,    the  rates   are   considerably  less. 

Payments  for  covered  services  are  made  directly  tc  the  provider  cf 
services  and  the  provider  is  required  to  accept  the  Medicaid  payment  as 
payment  in  full   for  covered  services. 


Csst-Sharing 

Federal  law  permits  States  to  impose  nominal  copayments  and  deductible 
amounts  with  respect  to  optional  services  for  the  categorically  needy  and  for 
all  services  for  the  medically  needy.  In  addition,  nursing  homes  residents 
are  required  to  turn  over  their  excess  income  to  help  pay  for  the  cost  of 
their  care;  as  a  minimum  they  are  allowed  tc  retain  S25  for  their  personal 
needs . 
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TABLE  1 

Federal  mefi: cal  assistance  percentage  by  state 
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Section  6321  -  Reduction  in  Medicaid  Payment 
to  the  States 

Under  current  law,        Medicaid  is  financed  jointly  with  State 
and  Federal  funds.    The  Federal  government  shares  in  the  cost  of  each 
State's  Medicaid  program,  with  the  Federal  contribution  determined  under 
a  statutory  formula  which  is  designed  to  have  the  Federal  government  pay 
a  proportionally  larger  share  of  the  program  in  poor  States.    The  bill 
provides  for  a  temporary  pro  rata  reduction  in  the  amount  of  Federal 
funds  that  will  be  provided  to  each  State.    In  FY  1982,  the  Federal  payment 
otherwise  due  to  each  State  will  be  reduced  by  3  percent,  in  FY  1983 
by  2  percent,  and  in  FY  1984  by  1  percent.    In  each  year,  a  State  which 
met  certain  specified  conditions  could  reduce  the  amount  of  loss  in 
Federal  funds  by  one-third  for  each  condition  under  which  it  qualified. 

The  Committee  has  recommended  this  decrease  in  Federal  funding  with 
reluctance.    Medicaid  is  a  program  of  health  care  directed  to  the  very 
poor.    It  is  a  program  which  has  already  strapped  State  budgets,    It  is  a 
program  which  States  currently  have  every  incentive  to  run  efficiently  and 
to  hold  down  costs  wherever  possible.    It  is  a  program  whose  increases 
in  cost  have  been  accounted  for  almost  entirely  by  inflation  in  medical 
care  costs,  particularly  increases  in  hospital  costs.    The  number  of 
persons  eligible  has   not  increased  significantly  since  the  early  1970's. 
Utilization  of  services  has  remained  nearly  constant.    The  Committee  has 
recommended  the  decrease  in  Federal  funding  for  three  reasons  only:  (1)  the 
economic  conditions  in  the  country,  and  the  response  of  the  Congress  to 
them,  has  mandated  that  a  reduction  in  Federal  spending  be  achieved,  (2)  this 
method  of  reduction  provides  an  equitable  arid  temporary  way  to  spread  the 
loss  of  Federal  funding  among  the  States,  and  (3)  this  method  is  clearly 
preferable  to  placing  a  "cap"  on  the  Federal  contribution  which  would  be 
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arbitrary,  inequitable,  and  a  total  change  of  the  nature  of  the  program. 

The  provision  for  the  reduction  in  Federal  payment  works  as  follows: 
a  State  (and  the  Secretary)  would  determine  the  appropriate  total  Federal 
payment  to  the  State  under  title  XIX,  including  the  Federal  share  of 
expenditures  for  medical  services  under  the  existing  medical  assistance 
matching  rate  and  the  Federal  share  of  administrative  costs  under  the 
existing  administrative  matching  rates.    This  total  amount  would  then  be 
subject  to  the  flat  Federal  reduction  of  3  percent  in  FY  1982,  2  percent 
in  FY  1983.  and  1  percent  in  FY  1984,  with  whatever  adjustments  are 
appropriate  if  the  State  qualifies  for  a  lessening  of  this  amount  because 
it  meets  any  of  the  specified  conditions.    There  would  be  no  change  in 
the  basic  matching  rate  formula,  on  either  a  temporary  or  a  permanent  basis. 

While  providing  for  a  general  3  percent  reduction  in  FY  1982  (and 
progressively  smaller  reductions  thereafter),  the  Committee  did  believe 
that  certain  specific  circumstances  should  allow  a  State  to  suffer  less 
of  a  penalty.    First,  if  a  State  has  an  unemployment  rate  that  is  at 
least  150  percent  of  the  national  average,  the  Committee  believed  the 
reduction  in  Federal  funds  should  be  reduced.    States  facing  high 
unemployment  are  already  disadvantaged  in  two  ways:  the  State  revenue  base 
is  reduced,  making  it  more  difficult  for  the  State  to  meet  its  share  of 
the  cost  of  the  program,  and  the  number  of  persons  eligible  for  Medicaid 
coverage  is  increased.    For  these  reasons,  the  reduction  in  Federal  funds 
is  reduced  by  one-third  if  the  State  meets  the  unemployment  test. 

Secondly,  where  a  State  has  established  a  State  hospital  rate  review 
system,  which  applies  to  substantially  all  hospitals  and  to  all  payors  (or 
all  payors  except  Medicare,  if  the  Secretary  has  not  yet  agreed  to  place 
Medicare  under  the  system),  and  which  meets  certain  standards  of  success, 
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the  reduction  in  Federal  funds  is  reduced  by  one-third.    The  Committee 
believes  that  if  the  State  has  taken  these  steps    and  lower  Medicaid 
expenditures  have  resulted    then  the  Federal  expenditure  has  already 
been  effectively  reduced.    The  benefits  of  the  lowered  costs  accrue 
both  to  the  Federal  government  and  to  the  States.       A  recent  study  by  the 
Government  Accounting  Office  of  States  which  have        hospital  cost 
review  programs  in  place  indicates  that  such  programs  have  had  a 
significant  impact  on  lowering  the  rate  of  inflation  in  both  the  cost 
of  a  hospital  stay  and  the  cost  of  a  hospital  day.    Other  recent  research 
confirms  these  findings.    The  6A0  study  concluded  that  "the  primary  effect 
of  prospective  rate-setting  programs  has  been  improved  hospital  budgeting 
techniques  and  increased  cost  awareness  by  hospital  personnel". 

The  Committee  specifically  intends  that  qualifying  hospital  cost 
review  programs  must  be  established  by  statute,  be  operated  as  State 
agencies,  have  jurisdiction  over  all  non-Federal  hospitals,  and  review 
all  non-Medicare  inpatient  revenues  or  expenses  or  at  least  75  percent 
of  all  revenues  or  expenses  including  those  arising  under  Medicare.  Six 
States  would  qualify  on  the  basis  of  existing  programs:  Connecticut, 
Maryland,  Massachusetts.  New  Jersey,  New  York,  and  Washington. 

All  qualifying  programs  must  assure  the  Secretary  that  each  entity 
which  pays  for  hospital  services,  employees,  and  patients  (including  the 
Medicare  and  Medicaid  programs)  is  provided  substantially  equal  treatment 
with  regard  to  the  costs  or  rates  approved  by  the  State  agency  in  each 
hospital . 

The  Committee  specif icaNy  intends  th&t  in  addition  to  meeting  the 
above  standards  for  prbgrara  organization  and  operation,  qualifying  programs 
must  demonstrate  their  ability  to  effect  reductions  in  the  rate  of  inflation 
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experienced.    The  effectiveness  test  focuses  on  Statewide  per  capita 
hospital  spending.    In  the  case  of  existing  programs,  the  State  must 
show  that  aggregate  hospital  inpatient  costs  per  capita  have  risen  at 
least  2  percentage  points  less  (using  a  one,  two  or  three  year  base)  than 
the  rate  of  inflation  in  all  States  without  qualifying  programs.    In  the 
case  of  new  programs,  the  State  must  provide  assurances  that  its  rate  of 
increase  in  hospital  inpatient  costs  per  capita  will  be  less  than  4  percent 
higher  than  the  implicit  price  deflator  for  the  Gross  National  Product 
for  the  projected  fiscal  year. 

Finally,  any  State  may  lessen  its  reduction  in  Federal  funds  by 
one-third  if  it  demonstrates  to  the  satisfaction  of  the  Secretary  that  the 
Federal  matching  funds  it  is  entitled  to  receive  have  been  reduced  by  at 
least  one  percent  because  of  recoveries  through  fraud  and  abuse  activities 
or  because  of  third  party  payment  collections.    Generally,  the  intent  of 
the  Committee  is  that  recoveries  must  be  documented;  claims  of  reduced 
expenditures  because  fraud  and  abuse  has  been  "discouraged"  would  be 
considered  too  subjective  to  establish  the  right  to  a  smaller  reduction 
in  Federal  funding.    However,  in  the  case  of  third  party  payment  collections, 
it  is  recognized  that  some  States  have  organized  their  program  in  such  a 
way  that  third  party  liabilities  are  established  and  collected  prior  to 
the  State  expenditure.    While  this  is  not  technically  a  "recovery"  of  funds 
from  a  third  party  payor,  it  can  be  documented  and  the  end  result — a 
reduction  in  Medicaid  payments— is  the  same.    The  Committee  believes 
that  States  which  are  effective  in  carrying  out  these  good  management 
practices  should  be  rewarded  for  their  efforts.    The  Federal  savings 
occur   because  of  the  one  percent  reduction  in  State  claims  for  Federal 
matching  funds;  this  substitutes  for  one-third  of  the  flat  reduction  in 
Federal  payments  otherwise  provided  for  under  this  section. 
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The  Committee  believes  that  if  a  drastic  change  in  the  Federal 
financial  commitment  to  Medicaid  is  to  be  adopted,  then  such  change 
should  be  undertaken  only  after  careful  consideration  of  the  most 
appropriate  ways  to  restructure  the  program.    The  Committee  believes 
this  savings  proposal,  in  conjunction  with  other  provisions  of  this  bill, 
is  sufficient  to  achieve  an  acceptable  reduction  in  Federal  spending 
on  a  clearly  temporary  basis  while  providing  adequate  time  for  a  careful 
reexamination  and  restructuring  of  the  Medicaid  program. 
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Section  6322  -  Hospital  Reimbursement  Rate  Determination 

This  section  eliminates  the  current  requirement  that  States  pay 
hospitals  on  a  Medicare  "reasonable  cost"  basis  for  inpatient  services 
under  Medicaid.    The  Committee  bill  requires  instead  that  Medicaid 
payments  be  "reasonable  and  necessary  to  the  efficient  and  economical 
delivery  of  services."    In  authorizing  the  States  to  develop  alternatives 
to  reasonable  cost,  the  Committee  bill  recognizes  the  special  circumstances 
of  hospitals  serving  large  proportions  of  Medicaid  patients  and  patients 
without  third  party  coverage.    Further,  the  Committee  bill  requires  that, 
by  1984,  State  Medicaid  programs  use  a  system  under  which  payment  amounts 
for  hospitals  are  set  on  a  prospective  basis. 

Under  current  law.  State  Medicaid  programs  must  reimburse  hospitals 
for  their  "reasonable  costs"  of  treating  Medicaid  patients  unless  the 
Department  of  Health  and  Human  Services  approves  the  use  of  an  alternative 
method.    Howeve*-,  even  the  alternative  methods  approved  by    HHS  generally 
must  offer  a  reasonable  cost  basis  for  reimbursement.    These  requirements  result  in 
higher  levels  of  inpatient  hospital  reimbursement  than  States  might  set  if  granted  more 
flexibility.    With  States  facing  hospital  cost  escalation  exceeding  the 
rate  of  inflation  and  recent  American  Hospital  Association  data  showing 
annual  hospital  cost  increases  of  20  percent,  States  could  achieve  significant 
savings  in  their  Medicaid  program  by  reducing  hospital  costs.    If  freed  from 
the  reasonable  cost  reimbursement  criterion,  States  would  likely  develop 
hospital  reimbursement  systems  which  would  incorporate  tests  of  efficiency 
and  prudent  buyer  requirements,  and  thereby  lower  costs. 
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In  eliminating  the  current  requirement  that  States  pay  hospitals 
on  a  Medicare  "reasonable  cost"  basis  for  inpatient  services  under  Medicaid, 
the  Committee  recognizes  the  inflationary  nature  of  the  current  cost 
reimbursement  system  and  intends  to  give  States  greater  latitude  in 
developing  and  implementing  alternative  reimbursement  methodologies  that 
promote  the  efficient  and  economical  delivery  of  such  services.  The 
Committee  is  especially  interested  in  the  development  of  prospective  rate 
methodologies  as  a  replacement  for  the  current  reasonable  cost  reimbursement 
system  under  Medicaid.    However,  in  the  interim  period  while  prospective 
systems  are  under  development,  the  Committee  intends  to  provide  the  States 
with  flexibility  to  implement  alternative  reimbursement  systems  to  contain 
costs . 

In  permitting  States  greater  flexibility  in  reimbursement  system  design, 
the  Committee  intends  the  States  to  ensure  that  such  alternative  systems 
provide  fair  and  adequate  compensation  for  services  to  Medicaid  beneficiaries. 
The  Committee  intends  that  reimbursement  levels  for  inpatient  services  must 
be  adequate  to  assure  that  a  sufficient  number  of  facilities  providing  a 
sufficient  amount  of  services  actively  participate  in  the  Medicaid  program 
to  enable  all  Medicaid  beneficiaries  to  be  able  to  obtain  quality  inpatient 
services  for  the  treatment  of  their  medical  conditions.    The  Committee 
believes  the   payment  levels  should  be  set  at  a  level  that  ensures  the  active 
treatment  of  Medicaid  patients  in  a  majority  of  the  hospitals  available  in 
the  State.    The  Committee  would  be  extremely  concerned  to  see  a  substantial 
reduction  in  hospital s*  wil lingness  to  treat  Medicaid  patients  as  a  result  of 
payment  policy  changes. 

The  Committee  believes  that  hospital!,  should  be  peid  for  the  cost  of 
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their  care  to  Medicaid  patients  in  the  most  economical  manner.  The 
Committee  intends  States  to  recognize  that  facilities  that  provide  teaching 
services  or  other  specialized  tertiary  care  services  that  may  have  operating 
costs  which  exceed  those  of  a  community  hospital.    The  Committee 
is  concerned  that  the  reimbursement  methods  established  by  the  States 
recognize  the  need  to  provide  a  full  range  of  both  primary  care  and 
tertiary  care  services  to  Medicaid  beneficiaries  and  take  into  account  the 
differences  in  operating  costs  of  the  various  types  of  facilities  needed 
to  provide  this  broad  scope  of  services.    For  example,  the  Committee  does 
not  intend  that  the  only  facility  providing  a  specific  type  of  treatment, 
such  as  treatment  of  spinal  cord  injury,  not  be  available  to  Medicaid 
beneficiaries  because  the  State's  payment  level  is  inadequate  to  meet  the 
basic  cost  of  care  in  that  facility. 

Thus,  while  the  Committee  recognizes  that  in  this  time  of  economic 
constraint  and  reductions  in  Federal  funds  for  Medicaid,  States  must  be 
given  the  flexibility  necessary  to  improve  the  Medicaid 
reimbursement  mechanism,  the  Committee  does  not  want  such  policies  to 
result  in  arbitrary  and  unduly  low  reimbursement  levels  for  hospital  services. 
In  several  States,  a  significant  differential  exists  between  the  Medicaid 
payment  level  for  physicians  and  the  rate  paid  by  Medicare  and  private 
individuals  for  physician  services.    As  a  result,  many  physicians  now  refuse 
to  treat  Medicaid  patients.    The  Committee  is  very  concerned  that  a  similar 
situation  not  develop  with  respect  to  hospital  care. 

The  Committee  is  also  concerned  about  the  impact  of  the  States  payment 
practices  on  facilities  that  treat  a  large  volume  of  Medicaid  patients  and 
patients  who  are  not  covered  by  other  third  party  payors.    The  Cocir.it tee 
intends  that  payment  for  inpatient  services  take  intp  account  the  special 
costs  of  hospitals  whose  patient  populations  are  disproportionately  composed 
of  such  individuals. 
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Therefore,  the  Committee  bill  requires  that  States,  in  determining 
the  appropriate  reimbursement  rate  for  inpatient  hospital  services,  and 
in  developing  a  prospective  payment  methodology,  take  into  account  the 
special  costs  of  hospitals  whose  patient  populations  are  disproportional ly 
composed  of  individuals  who  are  either  provided  medical  assistance  under 
the  State  plan  or  who  have  no  source  of  third  party  payment  for  such 
services.    Such  hospitals,  especially  in  urban  areas,  are  often 
multi-faceted  health  care  institutions,  which  provide  many  public  health 
and  social  services  to  all  residents  of  their  area,  in  addition  to  serving 
as  hospitals  of  last  resort  for  the  poor.    Their  sizeable  Medicaid 
populations  often  require  extra  social  and  public  health  services.    In  addition, 
in  many  areas  such  hospitals  also  provide  considerable  care  for  indigent 
persons  not  eligible  for  Medicaid,    who  often  have  only  partial  or  no  health  care 
coverage.  Nor  do  many  such  hospitals  collect  more  than  a 

small  proportion  of  their  overall  revenues  from  non-public  sources. 

The  Committee  heard  testimony,  for  example,  that  only  12  1/2  percent 
of  the  revenues  of  Cuyahoga  County  Hospital  come  from  privately-insured 
or  self-paying  patients,  while  over  29  percent  come  from  Medicaid,  and  over 
21  percent  from  county  tax  appropriations.    At  Boston  City  Hospital,  less 
than  10  percent  comes  from  private  patients,  while  30  percent  is  Medicaid 
and  over  33  percent  is  provided  by  local  governments.    (The  Medicare  share 
for  these  hospitals  is  la  and  Z\  respectively).    Finally,  such  hospitals  often 
operate  or  coordinate  many  categorical  health  sac'  social  programs  and  will 
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thus  suffer  from  proposed  budget  cuts  in  those  areas  as  well.    For  these 
reasons,  many  such  hospitals  are  now  and  will  clearly  continue  to  be 
financially  distressed,  and  will  experience  special  costs  which  States  should 
take  into  consideration. 

In  determining  whether  a  hospital's  Medicaid  and  "free  care" 
population  is  disproportionate,  the  Committee  expects  States  to  consider 
the  proportion  of  such  individuals  in  the  hospital's  patient  population, 
compared  to  all  hospitals  in  an  area,  as  well  as  the  proportion  of  a 
hospital's  share  of  the  total  estimated  number  of  such  individuals  in  an 
area,  as  an  appropriate  basis  for  special  consideration. 

In  implementing  this  provision,  the  Committee  also  intends  States 
to  take  into  account  continuity  of  care  for  Medicaid  patients  and  recognize 
the  need  to  assure  access  to  inpatient  services  in  those  facilities  where 
a  patient's  physician  has  admitting  privileges.    The  Committee  is  also 
concerned  that  hospitals  with  large  outpatient  departments  be  reimbursed 
at  levels  for  inpatient  care  that  permit  active  participation  in  the 
Medicaid  program  and  will  encourage  continuity  of  care  in  the  treatment  of 
Medicaid  beneficiaries. 

The  Committee  intends  that  the  Secretary  move  forward  with  the 
necessary  research  and  methods  to  develop  a  system  for  paying  hospitals 
based  on  the  complexity  and  severity  of  the  cases  treated  in  each  hospital.  The 
Committee  specifically  provides  that  the  development  of  methods  for  grouping 
hospitals  on  the  basis  of  their  mix  of  cases,  considering  the  complexity 
and  severity  of  patients  treated,  should  be  undertaken  \n«rediately .  The 
Committee  intends  such  a  system  to  also  take  into  account  the  special  costs 
of  hospitals  whose  patient  populations  are  disproportionately  composed  of 
individuals  who  are  on  Medicaid  or  who  have  no  source  of  third  party 
payments  for  their  care.    The  methodology  to  be  developed  by  the  Secretary 
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should  also  address  appropriate  adjustments  to  be  made  in  the  prospective 
rate  when  have  substantial  cost  increases  due  to  unforeseen  changes  in  the 
rate  of  inflation  or  major  changes  in  service  mix.    Consideration  should 
also  be  given  to  the  applicability  of  such  a  system  to  Medicare  and  other 
third  party  payors.    The  Secretary  is  to  provide  the  Congress  with  a  report 
on  the  development  of  the  prospective  system  by  March  31,  1982.    In  addition 
to  describing  the  methodology  and  alternatives  developed  by  HHS ,  this 
report  should  review  the  progress  of  the  States  in  developing  prospective 
reimbursement  systems  for  their  Medicaid  programs  and  analyze  the  approaches 
taken  by  the  various  States.    Moreover,  the  Committee  intends  the  Secretary 
to  analyze  the  impact  of  the  reimbursement  methodology  on  access  to  care 

for  Medicaid  beneficiaries,  on  differentials  in  payment  levels  between 
Medicare  and  Medicaid,  and  on  the  financial  viability  of  institutions  whose 
patient  populations  are  disproportionately  composed  of  Medicaid  patients 
or  patients  without  third  party  coverage.    The  Secretary  should  develop 
provisions  in  the  rate  methodology  to  assist  such  facilities  and  should 
assess  the  adequacy  of  such  provisions  in  his  report  to  the  congress. 
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Competitive  Arrangements  for  Payment 
for  Laboratory  Services,  Medical  Devices  and 
Drugs  (Section  6323) 

Under  current  medicaid  law,  program  eligibles  are  entitled  to  obtain 
covered  services  from  the  provider  of  their  choice.    This  freedom  of  choice 
requirement  poses  a  bar  to  State  or  local  efforts  to  establish  more  cost 
effective  arrangements  for  the  purchase  of  laboratory  services,  drugs,  and 
medical  devices,  where  great  economics  might  be  realized  if  bulk  purchasing 
or  competitive  bidding  arrangements  were  used. 

The  Committee  has  concluded  that  the  value  of  maintaining  the  freedom  of 
choice  concept  for  these  particular  services  is  outweighed  by  the  cost  savings 
States  could  achieve  if  they  were  allowed  to  secure  these  services  through 
competitive  bidding  procedures  or  other  similar  arrangements,  which  may  result 
in  a  limitation  of  the  providers  from  which  the  individual  could  receive  these 
services.    However,  the  Committee  believes  these  prudent  buyer  practices  should 
be  allowed  only  to  the  extent  that  adequate  services  are  in  fact  available  under 
these  arrangements  ,  and  that  the  providers  meet  adequate  quality  standards 
and  serve  a  population  broader  than  the  Medicaid  population. 

In  regard  to  laboratory  services,  it  is  the  Committee's  view  that 
competitive  bidding  arrangements  are  entirely  appropriate.    6A0  and  others 
have  concluded  that  even  though  States  are  volume  purchasers  of  laboratory 
services,  they  often  pay  higher  prices  for  such  services  than  other  purchasers. 
Further,  the  individual  does  not  select  his  "laboratory"  provider  in  any  real 
sense,  since  the  services  are  not  direct  or  initiated  by  the  individual.  Finally, 

the  fact  that  State  Medicaid  pr&^rafns  deal  with  Targe  numbers  of 
laboratories  has  often  made  the  practScaf  enforcement  of  laboratory  quality 
standards  more  difficult. 
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The  provision  allows  States  (or  parts  thereof)  to  purchase  laboratory 
services  under  arrangements  which  would  not  be  subject  to  the  general  freedom 
of  choice  requirements  of  the  medicaid  law,  provided  that  services  would  be 
purchased  only  from  laboratories  that  met  standards,  and  that  the  prices 
charged  the  program  would  not  exceed  the  lowest  amount  generally  charged  to 
others  for  similar  tests,  or,  if  the  purchasing  arrangements  were  agreed  to 
on  some  unit  price  basis,  that  the  aggregate  expenditures  would  not  exceed 
the  aggregate-expenditures  that  would  have  been  anticipated  if  each  test  was 
charged  at  the  lowest  rate  charged  to  others  for  that  test.  Additionally, 
the  arrangement  must  provide  that  adequate  laboratory  services  would  be 
available  to        physicians  and  other  providers  treating  medicaid  patients. 

The  Committee  is  concerned,  however,  that  concentration  of  medicaid 
business  in  a  small  number  of  laboratories  might  prove  detrimental  to  quality 
if  the  laboratory  served  only  the  medicaid  population.    The  Committee  believes 
it  would  be  beneficial  to  make  arrangements  for  the  purchase  of  services  only 
with  laboratories  that  provide  services  to  both  private  and  public  patients. 
Providers  of  laboratory  services  to  the  general  population  have  established 
fee  schedules  for  their  services  and  often  have  operational  quality  assurance 
mechanisms,  thus  providing  the  purchaser  with  a  ready  means  of  determining 
the  lowest  rate  charged  for  quality  services.    The  Committee  does  not  wish  to 
take  any  action  which  would  result  in  the  development  of  a  two-class  system 
of  health  care  in  this  country  by  allowing  States  to  purchase  laboratory 
services  from  providers  whose  only  customer  is  medicaid.    Experience  has 
generally  shown  that  the  existence  of  a  private  clientele  has  a  quality 
assurance  effect  on  the  services  provided  to  public  patients.  Therefore, 
the  Committee  has  established  as  an  additional  condition  for  the  purchase  of 
laboratory  services  on  a  competitive  or  other  limited  basis  that  no  more 
than  75  percent  of  the  laboratory's  business  may  be  with  medicaid  and  medicare 
patients. 
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The  Committee  recognizes  that  one  result  of  this  legislation  will  be  a 
reduction  in  the  number  of  providers  from  whom  a  State,  or.  political  subdivision,  may 
purchase  laboratory  services.    Theoretically,  it  would  be  possible  for  a  State 
or  political  subdivision    under  this  act  to  enter  into  arrangements  with  only 
one  provider  of  laboratory  services  in  an  area  (provided  the  condition  of 
adequate  available  services  was  met).    The  Committee's  intent,  however,  is  not 
to  encourage  such  a  monopolistic  situation  in  any  large  health  care  delivery 
area.    Obviously,  in  such  an  area  it  is  more  desirable  to  encourage  the 
utilization  of  several  providers.    If  only  one  provider  is  serving  a  very  large 
population  group,  the  State  could  become  the  "captive"  of  the  provider  and 
find  it  administratively  difficult  to  switch  to  another  provider  should  the 
first  prove  to  be  inadequate  or  to  charge  excessive  rates.    In  addition, 
accessibility  of  the  services  to  the  physician  should  be  a  consideration 
in  determining  the  number  of  such  arrangements.    Therefore,  it  is  the 
Committee's  expectation  that  States  making  arrangements  with  providers  of 
laboratory  services  under  this  legislation  would  generally  not  make  such 
arrangements  with  only  one  provider  of  such  services  in  any  large  health  care 
delivery  area. 

In  regard  to  medical  devices  and  drugs,  the  Committee  recognizes  that 
greater  concern  exists  that  limiting  the  providers  through  which  devices  and 
drugs  can  be  purchased  may  result  in  a  severe  reduction  in  the  accessibility 
of  the  service.    The  Committee  proposal  gives  States  additional  flexibility 
to  administer  their  Medicaid  programs  in  a  more  cost-effective  manner.  However, 
it  is  not  the  Committee's  intent  to  change  the  basic  requirement  of  current 
law  that  States  make  necessary  medical  services  of  reasonable  quality  truly 
available  and  accessible  for  the  recipients.    The  Committee  expects  that,  in 
exercising  the  discretion  afforded  by  the  Committee  proposal,  States  will 
develop  their  plans  carefully  to  assure  that  this  requirement  continues  to  be 
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met. 

The  Committee  urges  States  to  explore  various  purchasing  arrangements 
whereby  the  cost  economies  can  be  realized  without  restricting  the  points 
at  which  the  recipient  can  receive  the  medical  device  or  the  drug.  Bulk 
purchasing  or  competitive  bid  arrangements  would  clearly  be  appropriate 
when  the  drugs  or  medical  devices  are  provided  to  persons  in  nursing  homes, 
for  example.      Further,  bulk  purchasing  of  drugs  which  could  then  be  made 
available  to  recipients  through  numerous  retail  outlets  may  also  serve  to 
secure  cost  efficiencies  for  the  State  without  reducing  accessibility  or 
availability  of  the  service  to  the  recipient.    Also,  the  State  may  find 
it  appropriate  to  provide  coverage  where  any  provider  could  meet  the  price 
which  the  State,    negotiated  through  its  own  bulk  purchase  or  competitive 
bidding  arrangements.    If  a  State  does  determine  that  restriction  of 
providers  is  appropriate,  the  Committee  emphasizes  that  the  test  of  avail- 
ability of  quality  services  should  be  stringently  enforced. 

The  Committee  expects  that  where  States  adopt  programs  which  limit 
the  places  where  drugs  or  medical  devices  can  be  secured,  they  should  make 
information  available  to  recipients  as  to  where  the  services  are  available. 
Additionally,  where  laboratory  services  are  limited,  physicians  and  clinics 
should  also  be  so  ir.-ror?r,cd. 

The  Committee  wishes  to  emphasize  that  States  must  continue  to  operate 
their  programs  in  conformity  with  approved  State  plans.    Plan  changes  that 
would  affect  the  rights  of  Medicaid  beneficiaries  or  participating  providers 
would  be  subject  to  approval  of  the  Secretary,  who  must  confirm  Mat  the 
State's  program  will  continue  to  be  operated  in  a  lawful  manner.    Of  course, 
in  instances  where  itoe  States  or  the  Secert&ry  fail  to  observe  these 
statutory  requirements,  the  courts  would  be  expected  to  take  appropriate 
remedial  action. 
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Elimination  of  EPSDT  Penalty  (Section  6324) 

The  Committee  bill  repeals  the  provision  of  the  AFDC  program 
that  requires  the  Secretary  to  impose  a  penalty  of  1%  on  the 
amount  of  federal  AFDC  payments  to  a  state  in  the  case  of  a  state's 
failure  to  inform  AFDC  families  about  the  EPSDT  program   or  provide 
screening,   diagnostic  and  treatment  care  to  families  who  request 
services.     The  bill  further  specifies  that,   as  a  matter  of  com- 
pliance with  the  requirements  of  the  Medicaid  statute,  states 
shall  continue  to  be  responsible  for  providing  EPSDT  outreach, 
medical  and  support  services  tc  all  recipients  uivdar  the  age  cf  21  who  have 
been  determined  to  be  eligible  for  Medicaid.    States  are  expected  to  inform  Medicaid 
eligible  children  about  EPSDT  through  their  parents,  or  where 
appropriate,   through  the  child's  guardian  or  legally  responsible 
relative • 

The  EPSDT  program,  enacted  by  Congress  in  1967,  requires 
states  to  take  affirmative  action  to  enroll  children  in  ongoing 
preventive  and  primary  health  programs  and  to  assure  that 
children  receive  the  services  to  which  they  are  entitled. 
Those  services  include,  at  a  minimum,   comprehensive  and  periodic 
medical  and  dental  assessments,  vision,  dental  and  hearing 
treatment  services,  and  other  treatment  services,   as  provided 
under  states'  Medicaid  plans.     In  order  to  satisfy  the  early 
and  preventive  requirements  cf  the  program,  states  must  provide 
children  with  necessary  support  services   (such  as  scheduling 
and  transportation)  to  assure  that  children  receive,  in  a  prompt 
fashion,  the  assessment  and  treatment  services  they  need. 
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From  the  program's  inception  in  19 €7,  EPSDT  has 
included  a  strong  outreach,  component,  designed  to  reach 

all  Medicaid-eligible  children.     Congress  contemplated  that 
states  would  develop  organized  and  intensified  casefinding 
procedures  which  encouraged  participation  in  preventive  health 
care  and  recognized  the  limitations  of  written  informing  techniques,  ' 

In  1972,  concerned  by  states'   failure  to  fully  implement 
EPSDT,  Congress  passed  the  AFDC  penalty  statute,  Section  403  (_gl 
of  the  Social  Security  Act.     The  statute  imposes  an  additional 
penalty  of  1%  on  states1  AFDC  programs  (in  addition  to  any 
Medicaid  penalty  which  might  be  imposed  for  states'  failure  to  properly 
implement  the  EPSDT  programl  for  failing  to  provide  EPSDT  to 
AFDC-eligible  children.     While  Congress  intended  that  all  Medi- 
caid-eligible children  receive  the  full  complement  of  EPSDT 
services,  including  informing  and  medical  and  support  care, 
the  1972  AFDC  amendments  added  the  additional  penalty  only 
with  respect  to  AFDC  children  because  of  the  greater  administrative 
ease  in  monitoring  such  children. 

Experience  with  the  penalty  statute  leads  this  Committee 
to  conclude  that  the  penalty  has  not  had  the  desired  effect  of 
encouraging  states  to  involve  more  children  in  the  program. 
Often  the  intent  of  providing  preventive  health  assessment  and  treatment 
services  effectively  to  poor  children  has  been  lost  in  "an  unproductive" 
focus  on  highly  complex  documentation  requirements  in  order  to  "prove" 
that  no  penalty  should  be  assessed. 

To  maximize  benefits  ajjd  reduce  adaun.istra-ti're  burdens  on  the 
states,  the  Ccssraittee  recc«art<extas  tba-t  the  penalty  be  repealed, 
while  clarifying  that  all  underlying  program  requirements  will 
be  retained.     The  Committee  expects  that  states  will  continue  to 
provide         EPSDT  medical  and  administrative  services  to  all 
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Medicaid-el igible  children  in  a  timely  fashion  in  order  to  assure 
achievement  of  the  purposes  of  the  program.    Further,  it  believes  this 
action  will  give  States  the  flexibility  to  carry  out  the  program  more 
effectively. 
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Section  6325.      Repeal  of  Required  Coverage  for  Individuals  Aged  18  -  21 

The  bill  would  repeal  the  requirement  in  current  law  that  States 
provide  Medicaid  coverage  to  persons  aged  18-21  who  would  be  eligible 
for  AFDC  cash  assistance  if  they  were  attending  school.    States  could, 
at  their  option,  continue  to  provide  coverage  to  this  population  and 
would  receive  Federal  matching  funds  for  such  coverage. 

The  Committee  considered  various  alternatives  for  the  requirements 
concerning  the  age  to  which  children  must  be  covered.    Current  law 
requires  only  that  children  who  are  members  of  AFDC-type  families  be 
covered,  but  within  that  narrow  framework,  they  must  be  covered  if  they 
receive  AFDC  (or  would  if  they  were  in  school)  up  to  the  age  of  21.  In 
determining  the  priorities  for  expenditure  of  funds,  the  Committee  determined 
that  in  general  a  State  should  be  required  to  cover  a  child  only  ud  to  the 
age  of  18.    If  a  State  includes  in  its  AFDC  program  children  up  to  21, 
then  the  requirement  of  Medicaid  law  that  all  persons  receiving  AFDC 
payment  be  eligible  for  medical  assistance  would  continue  to  govern.  Thus, 
the  minimum  coverage  group  for  children  becomes,  in  the  reported  bill, 
children  up  to  the  age  of  18  and  children  over  17  and  under  21  to  whom  the 
State  has,  at  its  own  option,  provided  an  AFDC  payment. 

Eighteen  States  now  provide  Medicaid  to  all  needy  children  under  21 
who  are  determined  to  be  needy  regardless  of  whether  the  child  is  alone,  is 
in  a  broken  family,  is  in  a  family  with  an  unemployed  parent,  or  is  in  an 
intact  family.    It  is  not  the  intention  of  the  Committee  to  require  any 
reduction  1n  coverage  for  this  group.    The  Committee  t>e??eves  States  should 
choose  whether  or  not  to  cover  this  group  when  determining  the  priorities 
for  expenditure  of  its  funds  under  Medicaid.    Therefore,  the  Committee  believes 
States  should  be  allowed  to  provide  coverage  for  needy  children  up  to  the  age 
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of  21  and  Federal  matching  should  be  available  for  all  medical  assistance 
provided  if  a  State  elects  this  option.    The  Committee  expects  that  if 
the  State  opts  for  this  broader  coverage,  the  children  between  17  and  21 
brought  into  coverage  would  be  eligible  for  the  same  services  and  under 
the  same  conditions  as  children  under  18  covered  under  the  State  plan. 

The  Committee  was  aware  that  some  States  might  desire  to  extend 
coverage  to  certain  groups  of  individuals  over  17  and  under  21  without 
including  all  such  individuals.    The  intent  of  the  Committee  was  to  allow 
States  to  opt  to  cover  all  needy  individuals  under  21,  or  all  needy 
individuals  under  18  and  reasonable  classifications  of  individuals  over 
17  and  under  age  19,  20,  or  21.    The  Committee  believes  this  will  allow 
States  flexibility  to  target  assistance  on  those  most  in  need.  However, 
to  prevent  arbitrary  classifications  which  are  difficult  to  administer  and 
discriminate  against  groups  of  children,  the  Committee  expects  the 
reasonable  classifications  used  by  the  States  to  include  those  categories 
currently  used  under  Medicaid.    These  include,  for  example,  children  in 
foster  care,  children  in  psychiatric  hospitals,  and  children  in  intermediate 
care  facilities.    Additionally,  for  example,  the  Committee  would  find 
reasonable  a  classification  which  allows  coverage  of  those  children  between 
17  and  21  who  were  covered  by  the  State  plan  before  enactment  of  this  law, 
i.e.,  children  between  18  and  21,  in  AFDC-type  families  who  are  not  actually 
receiving  an  AFDC  payment  but  would  except  for  requirements  of  section  406(a)(2) 
of  the  Social  Security  Act. 
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Section  6326  -  Waiver  of  Medicaid  Requirements 

This  provision  of  the  Committee  bill  authorizes  the  Secretary  to 
waive  those  requirements  of  Medicaid  law  necessary  to  allow  States  to 
(1)  implement  a  case-management  system  for  primary  care,  (2)  "lock" 
recipients  who  chronically  overutilize  services  into  a  designated  provider, 
(3)  share  with  recipients  any  cost  savings  resulting  from  their  use  of 
more  cost  effective  delivery  systems  such  as  HMOs,  or  (4)  exclude  frorr 
the  program  those  providers  that  systematically  abuse  the  program.  In 
addition,  the  Secretary  would  be  authorized  to  allow  localities  to  act  as 
central  brokers  in  giving  recipients  a  choice  of  competing  health  plans. 
A  waiver  request  could  not  be  approved  if  it  would  substantially  impair 
access  to  services  of  adequate  quality. 

Under  current  law,  States  must  design  and  manage  their  Medicaid 
programs  in  accordance  with  certain  statutory  requirements.  These 
requirements  define  the  types  of  care  reimbursable  by  the  Federal  government 
through  its  matching  to  the  States.    While  these  requirements  generally 
serve  to  insure  that  Federal  funds  for  Medicaid  are  expended  for  appropriate 
services  on  behalf  of  Medicaid  beneficiaries,  the  Committee  recognizes  that 
in  some  cases  these  requirements  have  hampered  a  State's  ability  to  control 
costs.    Under  current  law,  States  can  apply  to  HHS  for  a  waiver  of 
provisions  of  existing  law  in  order  to  test  a  unique  approach  to  the  delivery 
and  financing  of  services  to  Medicaid  beneficiaries.    However,  approval  of 
such  waivers  is  contingent  upon  development  of  a  detailed  research  methodology 
and  comprehensive  evaluation  for  the  demonstration. 

Under  the  Committee's  waiver  provision,  the  Secretary  would  be  given 
authority  to  grant  waivers  of  Medicaid  State  plan  requirements  to  the  States 
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for  the  purpose  of  demonstrating  improvements  in  the  provision  of  services 
under  Medicaid.    The  waiver  process  would  be  streamlined.    If  the  Secretary 
does  not  deny  a  waiver  request  (or  ask  for  further  information  to  allow 
him  to  make  a  decision)  within  90  days,  the  request  would  be  deemed 
approved.    Additionally,  the  research  and  evaluation  criteria  and  the 
uniqueness  of  the  approach  required  by  the  demonstration  authority  of 
current  law  would  not  be  required  under  this  authority.    However,  the 
Committee  does  intend  the  States  to  be  able  to  document  the  cost-effectiveness 
and  program  impact  of  their  desired  changes.    In  granting  the  Secretary  this 
broadened  waiver  authority,  the  Committee  intends  that  the  waiver  authority 
only  be  used  to  approve  waivers  that  assure  access  to  care  is  maintained 
or  improved  for  Medicaid  beneficiaries.    The  Committee  does  not  intend  the 
Secretary  to  approve  waivers  which  preclude  the  provision  of  an  adequate 
amount  of  services  or  the  availability  of  services  during  reasonable  time 
periods  and  within  reasonable  geographic  distance  of  the  residence  of  the 
Medicaid  beneficiaries. 

The  Committee  bill  authorizes  the  Secretary  to  grant  waivers  to  States 
to  restrict  the  provider  from  or  through  whom  an  individual  eligible  for 
Medicaid  can  obtain  primary  care  services  to  the  extent  necessary  to 
implement  a  case  management  system.    The  Committee  believes  the  potential 
advantages  of  a  case  management  system  to  promote  coordinated  and  comprehensive 
care  for  Medicaid  beneficiaries  justify,  on  a  demonstration  basis,  the 
restriction  on  freedom  of  choice  of  provider  by  the  beneficiary.  The 
Committee  intends  States  to  use  the  cost  management  approach  to  provide 
comprehensive  and  health  care  services  to  Medicaid  beneficiaries  in  a  more 
cost  effective  manner. 

While  it  is  recognized  that  some  States  are  interested  fn  extending 
this  approach  to  the  entire  Medicaid  population,  the  Committee  notes  that 


309 


this  will  only  be  feasible  if  an  exceptionally  high  degree  of  provider 
participation  is  secured.    To  the  extent  that  the  system  is  not  in  effect 
for  all  beneficiaries,  the  Committee  intends  the  beneficiaries  to  be 
offered  a  choice  with  regard  to  participation  in  the  case  management  model. 

The  bill  also  provides  for  waivers  of  freedom  of  choice  to  allow  a 
State  to  "lock-in"  chronic  overuti 1 i zers  of  service  to  a  single  physician 
or  limited  group  of  providers.    The  Committee  recognizes  that  a  small 
number  of  persons  chronically  abuse  their  Medicaid  eligibility  and 
overutilize  services  available  to  them;  this  increases  program  costs  and 
undeservedly  influences  the  way  many  Medicaid  recipients  are  viewed.  In 
fact,  utilization  of  services  by  the  Medicaid  population  is  below  the 
national  average.    But  where  abuses  occur,  a  lock-in  procedure  may  be 
appropriate.    An  individual  subject  to  the  lock-in  arrangement,  however, 
should  be  given  an  opportunity  to  change  the  provider  be  looked  into 
periodically  (in  no  case  less  frequently  than  every  three  months).  The 
Committee  is  concerned  that  such  waivers  apply  only  to  those  recipients 
that  clearly  and  without  doubt  over-utilize  services  and  that,  in  no  event, 
should  services  from  any  certified  provider  be  denied  such  recipient  in 
the  case  of  genuine  emergency.    Further,  the  Committee  intends  that  the 
Secretary  not  agree  to  any  waiver  that  results  in  substantially  impairing 
access  to  necessary  medical  care  for  any  recipient  found  to  be  over-utilizing 
specified  services. 

The  bill  also  allows  waivers  for  States  to  restrict  the  participation 
of  providers  in  their  Medicaid  programs  if,  after  notice  and  opportunity 
for  hearing,  the  State  determines  that  the  provider,  In  a  substantial  number 
of  cases,  provided  services  to  recipients  when  such  services  were  not  medically 
necessary  or  of  a  quality  not  meeting  professionally-recognized  standards  of 
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health  care.    The  Committee  is  concerned  that  some  providers  may  furnish 
unnecessary  services  in  order  to  maximize  reimbursement  under  Title  XIX 
or  provide  poor  quality  care  and  wants  to  enable  States  to  penalize  such 
providers.    On  the  other  hand,  the  Committee  believes  that  access  to 
quality  health  care  for  recipients  is  paramount  and  that  the  Secretary 
should  not  grant  waivers  that  result  in  restrictions  that  substantially 
limit  access  to  health  care  of  adequate  quality  when  medically  necessary. 
The  Committee  is,  of  course,  also  concerned  that  such  restrictions  not 
limit  geographic  accessibility  to  necessary  services  for  recipients. 

Waivers  may  also  be  granted  to  allow  a  locality  to  act  as  a  central 
broker  in  assisting  recipients  to  select  among  competing  health  care  plans. 
However,  waivers  should  not  be  granted  under  this  section  that  would,  in 
any  way,  compromise  access  to  quality  health  care  for  any  individual  who  is 
in  a  position  of  selecting  a  competing  health  care  plan. 

The  Committee  has  provided  for  waivers  which  would  allow  States  to 
share  (through  direct  payments  or  other  services)  with  recipients  of 
medical  assistance  under  the  State  plan  any  cost  savings  resulted  from  the 
recipient's  use  of  more  cost-effective  medical  care  and  that  such  payment 
will  not  be  treated  as  income  or  resources  for  purposes  of  eligibility  for 
cash  or  medical  assistance  under  any  title  of  the  Social  Security  Act. 
However,  enticement  of  additional  cash  to  encourage  needy  recipients  to 
enter  pi sr.s  that  fere  9eocra.»Mc?iUy  or  otherwise  inaccessible  or  inconvenient 
to  such  recipients . 

TKe  CflWRiUte*  biU  requires  that  a  State  revest  s  rant\nu&V\on  of 
its  waiver  after  tm  years.    Ht  ttet  tfcse  it  sftnuM  demonstrate  that  the 
waiver  continue  ter  achieve  the  goals  set.  out  for  it.    The  waiver  would 
continue  unless  the  Secretary  acted  within  90  days  to  deny  it  or  to 
receive  further  information.    It  should  be  clear,  however,  that  any 
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waiver  agreement  can  be  withdrawn  by  the  Secretary  if  he  finds  that  it 
is  not  meeting  the  conditions  set  forth  for  it-— if  services  are  not 
available,  if  the  conditions  on  the  waiver  are  violated,  etc.    The  Committee 
urges  the  Secretary  to  publish  in  the  Federal  Register  summaries  of  the 
substance  of  all  initial  and  continuation  waiver  requests. 

The  Committee  makes  special  note  that  in  no  instance  should  any  of  these 
waiver  authorities  be  applied  in  such  a  way  as  to  limit  access  to  emergency 
services.    Further,  while  the  Committee  appreciates  the  need  for  States  to 

realize  economies  in  their  Medicaid  programs  and  desires,  through  waivers 
provided  for  in  this  section,  to  accord  States  with  the  flexibility  to 
make  such  economies,  the  Committee  is  greatly  concerned  that  such  waivers 
are  not  to  be  used  to  substantially  impair  access  to  care  for  all 
recipients.    Access  to  quality  health  care  services  that  are  sufficient  in 
amount  to  meet  genuine  needs  of  all  recipients  should  be  maintained  and 
services  should  be  available  from  providers  that  are  sufficient  in  number 
and  location  so  as  to  be  reasonably  accessible  to  all  recipients. 
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Section  6327.    Removal  of  Medicare  Reasonable  Charge  Limit 

Under  current  law,  State  payments  to  physicians  under  Medicaid  are 
not  permitted  to  exceed  the  medicare  "reasonable  charge"  level.  The 
Committee  bill  repeals  this  provision  and  thus  removes  medicare  reasonable 
charge  levels  as  a  ceiling  on  medicaid  payments.    The  committee  has  taken 
this  action  to  remove  the  administrative  burdens  this  requirement  of 
current  law  imposes  on  the  States  and  to  provide  States  with  the  flexibility 
to  create  incentives  to  improve  the  availability  and  utilization  of 
physician  services  under  medicaid. 

The  Committee  believes  the  removal  of  the  ceiling  on  physician 
payments  based  on  medicare  will  not  result  in  an  increase  in  expenditures 
for  physician  services  under  medicaid.  The  States  all  face  clear  cost 
pressures  in  their  medical  programs.    Therefore,  the  Committee  expects 
this  provision  will  be  used  by  the  States  to  improve  the  administration 
of  their  medicaid  programs  and  to  try  innovative  approaches  to  physician 
payment  rather  than  merely  to  raise  physician  fees  above  medicare  levels. 
The  Committee  believes  removal  of  the  medicare  ceiling  will  help  simplify 
the  State's  administration  of  the  medicaid  program.    The  Committee  has 
heard  reports  of  problems  experienced  by  some  States  in  obtaining  the 
Medicare  prevailing  charge  data  in  order  to  calculate  their  medicaid  fee 
levels.    Many  of  the  procedures  reimbursed  under  medicaid,  such  as 
pediatric  services,  are  not  covered  under  medicare.    For  such  procedures, 
it  is  extremely  difficult  to  establish  a  comparable  medicare  reasonable 
charge  level  to  use  as  a  ceiling  for  medicaid.    Other  problems  arise  in 
States  where  medicare  has  several  payment  localities.    Undercurrent  law, 
States  are  unable  to  *pp?y  a  singie  payment  rote  st&tewide  unless  that 
rate  is  set  below  the  lowest  reasonable  charge  level  for  a  medicare  locality. 
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In  States  with  significant  payment  differentials  between  urban  and  rural 
areas  under  medicare,  States  must  set  their  fees  arbitrarily  low  to  be 
under  the  ceiling  Statewide.    A  1975  HEW  study  showed  a  23  percent  fee 
differential  between  metropolitan  and  non-metropolitan  areas  under 
medicare.    Under  current  law,  the  medicare  ceiling  could  hamper  development 
of  a  Statewide  medicaid  fee  schedule,  especially  if  such  a  schedule  were 
to  provide  reimbursement  above  medicare  levels  in  rural  areas  as  a  means 
of  attracting  additional  physicians  to  such  areas. 

The  Committee  believes  repeal  of  the  medicare  reasonable  charge 
ceiling  will  allow  States  to  be  more  creative  and  offer  incentives  for 
improved  delivery  of  care  under  their  programs.    Medicare  payment  levels 
are  a  reflection  of  physician  charge  patterns  in  an  area  and  thus  build  in 
historical  biases.    With  the  removal  of  medicare  as  an  upper  limit,  States 
can  structure  their  physician  payment  levels  to  build  in  incentives  or 
bonuses  for  physicians  who  provide  care  in  more  cost  effective  arrangements. 
Moreover,  States  would  be  free  to  design  their  reimbursement  systems  to 
provide  incentives  for  provision  of  primary  care  over  specialty  care  or  to 
reduce  the  urban-rural  differential  in  payment  levels. 
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PERMITTING  MEDICAID  MATCHING  FOR  PAYMENTS  TO  PROMOTE  CLOSING 

AND  CONVERSION  OF  UNDERUTILIZED  HOSPITAL  FACILITIES 
(Section  6328) 

Under  current  law  the  Federal  government  will  not  match  a 
state  for  any  costs  the  State  incurs  by  reimbursing  hospitals  for 
the  costs  of  closing  or  converting  underutilized  hospital  facilities. 
Because  excess  hospital  beds  and  services  can  cause  increased  costs 
and  require  higher  Medicaid  and  Medicare  payments,   the  Committee 
wants  to  encourage  States  to  develop  programs  to  close  or  convert 
underutilized  facilities. 

The  Committee's  proposal  would  allow  a  state  to  include  such 
costs  for  federal  matching  purposes,  would  allow  a  State  to  include 
in  whatever  methods  it  develops  for  paying  hospitals  an  amount  to 
assist  in  meeting  the  cost  of  eliminating  or  converting  unneeded 
facilities,  and  would  allow     the  total  payments 
to  a  hospital  to  exceed  the  limt  of  Medicare's  reasonable  cost 
payment  which  would  otherwise  apply     if  they  exceeded  the  limit  because 
of  the  closure  or  conversion  payment. 

The  Committee  recognizes  that  in  some  circumstances  it  is 
inappropriate  for  the  federal  government  to  pay  for  hospital 
closures.     When  a  hospital  is  located  in  or  serves  a  medically 
underserved  area  or  population,  the  State  should  not  encourage 
its  closure. 

If  a  State  has  a  statutory  program  which  provides  for 

an  orderly  and  systematic  process  for  identifying  and  changing 
underutilized  facilities,       and  the      federal  government  is  matching 
closure  and  conversion  payments  to  facilities,  the  program  should  provide  tha 
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closures  and  conversions  can  not  be  carried  out  without  fair  and 
equitable  arrangements  to  protect  the  employees  of  the  facilities. 

Hospitals  and  the  supply  and  service  industries  which  grow 
up  around  them  are  major  employers,  particarly  of  semi-skilled 
and  unskilled  workers,  women  and  minorities.     In  inner  city 
areas  where  hospitals  are  often  the  only  significant  employer 
closures  and  cutabcks  have  a  deleterious  effect  on  a  population 
with  limited  opportunity  for  other  employment. 

In  patterning  the  employee  protections  after  section  1642(c) 
of  the  Health  Planning  Act,  the  Committee  expects  that  hospitals 
receiving  funds  for  closure  and  conversion  will  protect  employers 
against  a  worsening  of  their  positions  respecting  employment. 
The  Committee  intends  that  such  protection  will  include  maximum 
effort  to  secure  substantially  equivalent  alternative  employment, 
retraining  programs  where  necessary  to  achieve  the  above,  preservation 
of  employee  rights  under  collective-bargaining  agreements, 
preservation  of  pension,  health  and  other  fringe  benefits,  and 
adequate  severance  pay  if  necessary. 

The  Committee  does  not  intend  to  promote  the  closure, 
relocation  or  conversion  of  hospitals  serving  predominantly 
Medicaid  recipients  or  persons  without  third  party  coverage. 
The  Committee  is  concerned  that  the  closure  of  such  facilities, 
particularly  public  general  hospitals,  would  severely  undermine 
the  access  of  lew  inconte  individuals  tc  seeded  services. 
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Sec.  6329   Options  for  the  provision  of  home  and  community-based  care  and 
requirements  of  preadmission 

Under  current  law,  Medicaid  provides  little  or  no  coverage  for  long-term 
care  services  in  the  community,  while  offering  full  or  partial  coverage  for  such 
care  in  an  institution.    The  Committee  is  concerned  that  even  though  only  approx- 
imately 6%  of  the  elderly  reside  in  institutions,  more  than  40*  of  Medicaid  ex- 
penditures went  for  institutional  care  this  year. 

It  has  been  estimated  that  a  quarter  of  the  current  nursing  home  population 
does  not  need  full -time,  residential  care.    Many  elderly,  disabled  and  chronically 
ill  persons  live  in  institutions  not  for  medical  reasons,  but  because  of  the  paucity 
of  health  and  social  services  in  their  communities,  and  their  inability  to  pay  for 
those  services  or  to  have  them  covered  by  Medicaid  when  they  do  exist. 

Assessment  procedures  required  under  Medicaid  to  determine  the  need  for 
institutional  care  for  the  elderly  and  disabled  have  not  been  adequate  in  preventing 
avoidable  admissions.    Most  of  the  reviews  occur  after  admission  to  the  long-term 
care  facility,  when  it  is  most  difficult  to  discharge  the  resident  back  to  the 
community.    In  addition,  the  reviews  focus  on  medical  conditions  primarily,  and  not  on 
social  and  other  factors  which  are  often  more  critical  in  determining  the  most 
suitable  placement. 

The  Subcommittee  held  several  hearings  on  this  issue  during  the  96th  Congress; 
December  11,  1979  and  May  30,  June  10  and  June  23,  1980.    Witnesses  representing 
the  National  Governors'  Association,  the  Association  of  State  Medicaid  Directors, 
National  Conference  of  State  Legislators,  along  with  representatives  of  all  the  major 
aging  organizations,  submitted  testimony.    Also  presenting  their  views  were  organi- 
zations representing  persons  with  chronic  diseases,  developmentally  disabled  persons, 
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representatives  of  the  home  health  industry  and  the  nursing  home  industry,  profes- 
sional and  consumer  organizations  involved  in  long-term  care,  and  others.  All 
testified  for  the  need  for  medicaid  coverage  of  home  care. 

Last  year,  a  bill  was  introduced  (The  Medicaid  Community  Care  Act  of  1980) 
which  responded  to  this  issue,  and  enjoyed  the  cosponsorship  of  over  130  House 
members.    Sec.  6329  incorporates  much  of  that  bill. 

The  Committee  believes  this  section  goes  a  long  way  in  addressina  the  issue 
of  inappropriate  institutionalization  and  the  need  for  community-based  services  for 
the  elderly  and  disabled. 

Under  the  provisions  of  this  section,  states  which  elect  to  have  home-based 
care  covered  by  medicaid  would  be  required  to  develop  a  community  care  plan  subject 
to  the  approval  of  the  Secretary.    Under  the  plan,  states  would  have  to  provide  for 
a  comprehensive  assessment  of  all  persons  who  are  eligible  or  applying  for  medicaid 
coverage  for  care  in  a  skilled  nursing  facility  (SNF)  or  an  intermediate  care  facility 
(ICF;  ICF-MR) .    The  assessment  must  be  a  direct  and  personal  one,  where  the  person 
performing  the  assessment  actually  sees  and  interviews  the  person  applying  for  care. 

This  assessment  should  take  place  soon  after  application  is  made,  and  should  be 
conducted  by  trained  persons,  perferably  by  a  multi-disciplinary  team  of  health  and 
social  service  workers.    This  assessment  must  take  into  account  all  the  factors,  in- 
cluding family  supports,  community  ties,  and  health  and  financial  factors,  relating 
to  the  need  cf  the  individual  for  long-term  care  in  a  SNF  or  ICF. 

To  avoid  potential  conflict  of  interest,  this  assessment,  with  certain  exceptions 
should  not  be  conducted  by  persons  or  agencies  who  would  benefit  directly  or  indirectly 
from  the  results  of  the  assessment.    This  would  include  persons  or  entities  which 
have  an  ownership  or  controling  interest  in,  or  contract  with  agencies  or  facilfties 
which  might  provide  services  to  persons  as  a  result  of  the  assessment.    The  Committee 
recognizes  that  in  some  states  there  are  few  trained  health  and  social  services 
personnel  and  facilities  equipped  to  conduct  assessments  and  provide  care.    To  re- 
quire a  division  of  those  functions  isi  such  underserved  areas  could  impede  the 
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development  of  home-based  services  and  ultimately  deny  medicaid  recipients 
alternatives  to  institutionalization.    Therefore  this  section  provides  an  exception 
in  such  areas. 

The  Committee  has  also  made  provision  for  exception  on  this  point  under  other 
special  circumstances  that  the  Secretary  may  approve.    This  will  allow  limited 
Secretarial  discretion  in  approving,  for  example,  plans  submitted  by  those  States 
which  have  in  place    on  a  statewide  or  partial-state  basis,  a  demonstration  similar 
to  the  community  care  plan  described  in  this  section,  where  assessments  currently 
are  done  by  providers  of  care.    Public  entities,  such  as  State  or  county  health 
departments,  also  are  eligible  for  the  exceptions  from  this  provision. 

The  purpose  of  the  assessment  for  which  no  co-payment  may  be  required  of 
recipients,  is  to  determine  whether  the  recipient   needs  a  level  of  care  comparable 
to  that  provided  in  a  SNF  or  ICF.    The  individual  would  be  informed  in  writing  of 
the  determination  and,  if  such  a  level  of  care  is  found  to  be  necessary,  be  informed 
of  all  feasible  alternatives  and  given  the  option  of  institutional  or  community-based, 
noninstitutional  care. 

The  determination  of  what  long-term  care  options  are  feasible  in  a  particular 
instance  should  be  based  on  the  individual's  needs,  as  determined  by  the  comprehen- 
sive assessment,  and  not  short-term  cost  savings.    While  the  Committee  anticipates 
that  the  provision  of  community-based  care  will  have  a  long  range  and  significant 
impact  on  the  size  of  states'  Medicaid  budgets,  it  does  not  believe  that  states 
should  make  decisions  regarding  feasibility  of  community-based  care  on  the  basis 
of  whether  or  not  such  arrangements  will  produce  short-term  cost  savings. 

The  Committee  views  the  services  under  this  section  as  a  means  of  furthering 
established  federal  policy  of  deinstitutionalization  and  promoting  access  to 
community-based  services,  as  evidenced  by  other  federal  programs,  including  the 
Developmental  Disabilities  Assistance  and  Bill  of  Rights  Act. 
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In  the  event  that  an  individual  is  aggrieved  by  the  results  of  the  assessment 
and  its  recommendation,  the  Committee  expects  that  states  will  provide  such  persons 
with  an  opportunity  to  present  additional  medical  and  related  evidence  at  a  fair 
hearing.    Since  a  finding  that  communi ty- based  services  are  not  feasible  in  a  parti- 
cular case  constitutes  a  denial  of  services  covered  under  a  state's  Medicaid  plan, 
the  Medicaid  statute  requires  that  applicants  and  beneficiaries  be  provided  with 
the  procedural  protections  of  the  Medicaid  administrative  hearing  process. 

The  Committee  intends  that  with  the  expansion  of  services  under  this  section 
there  be  no  diminution  or  weakening  of  quality  standards  for  long-term  care  services 
provided  both  in  the  community,  and  in  institutions.    In  the  case  of 
services  for  the  mentally  retarded  and  the  devel opmental ly  disabled,  the  Committee 
emphasizes  the  need  for  quality  standards  appropriate  and  specific  to  both  the 
large  and  small  ICF-MRs.    Furthermore,  providers  of  community  services  to  residents 
of  these  facilities  should  coordinate  their  services  with  responsible  staff  of  those 
facilities,  to  assure  a  continuity  of  care. 

For  persons  determined  to  be  in  need  of  nursing  home  level  of  care  who  choose, 
instead,  to  remain  in  the  community,  the  State  would  be  required  to  provide  for  the 
development  of  a  written  plan  of  care  describing  the  service  needs  of  the  individual 
and  prescribing  those  services.    The  committee  emphasizes  that  the  ultimate  choice 
about  institutional  placement  rests  with  the  patient  and  appropriate  family  members. 

There  is  considerable  variation  among  the  States  with  respect  to  the  organization 
of  health  and  social  services    with  respect  to  sophistication  in  dealing  with  long- 
term  care,  and  other  pertinent  factors.    Recognizing  this,  the  Committee  intends  tc 
allow  States  the  greatest  possible  flexibility  fn  establishing  plans  with  respect  to 
the  comprehensive  assessiaents.,  plans  of  care  development,  and  the  provision  of 
services,  with  certain  exceptions  outlined  above  which  are  intended  to  prevent 
conflict-of-interest.    For  example,  States  cosAtf  develop  their  plan  for  providing 
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community  care  in  a  number  of  ways.    A  State  agency  or  agencies  could  conduct 
the  comprehensive  assessments,  develop  the  plan  of  care,  and  provide  the 
services.    Or,  the  States  could  contract  with  private  or  public  agencies  to  carry 
out  some  or  all  of  these  functions  under  proper  licensure  procedures.  However, 
in  order  to  assure  the  State  Agency  of  adequate  fiscal  control,  the  plan  of  care 
required  would  be  initially  approved  and  reviewed  periodically  by  the  State. 
This  function  could    also    be  carried  out  by  contract. 

The  Committee  intends  for  a  wide  variety  of  non-institutional  services 
to  be  covered  under  this  section.    Often  such  services  can  be  provided  most 
efficiently  and  effectively  by  professionals, other  than  physicians,  such  as  social 
workers  and  nurses.       qualified  mental  retardation  professionals,  and  by  non-professionals 
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such  as  nurse's  aides,  homemakers ,  and  personal  care  attendants.    Under  the 
plan  of  care,  the  level  of  personnel  most  appropriate  for  each  service  should 
be  specified,  and  adequate  and  appropriate  reimbursement  should  be  provided. 

The  services  authorized  in  this  section  include  nursing,  home  health  aide, 
personal  care,  medical  supplies  and  equipment,  physical  and  occupational  therapy, 
and  speech  pathology  and  audiology.    These  may  now  be  provided  under  Title  XIX, 
and  are  defined  in  the  Medicaid  manual.    Other  services  which  the  Committee 
intends  to  have  covered  are  homemaker  and  adult  day  care,  both  defined  in 
Title  XX  of  the  Social  Security  Act. 

The  Committee  wishes  to  emphasize  that  adult  day  care  encompasses  both 
health  and  social  services  needed  to  insure  the  optimal  functioning  of  the 
client,  as  well  as  habilitation  services  suitable  for  the  care  of  the  mentally 
retarded  and  the  developmentally  disabled. 

Respite  care  is  seen  by  the  Committee  as  essential  if  families  are  to  be 
supported  in  their  efforts  to  care  for  vulnerable  and  dependent  persons  at  home. 
Respite  care  services  are  those  services  given  to  an  individual  unable  to 
care  for  him/herself  on  a  full  time  basis,  which    are  provided  on  a  short- 
term  basis  to  such  individual  because  of  the  absence  of  or  need  for  relief 
for  those  persons  normally  providing  such  care.    Services  can  be  offered  in 
the  home  of  an  individual,  or  in  an  approved  facility  such  as  a  hospital, 
a  nursinc  home,  a  foster  home,  or  a  community  residential  facility. 

In  order  for  elderly  and  disabled  persons  to  benefit  from  the  services 
covered  in  this  section,  the  Committee  recognizes  the  need  for  a  case  manage- 
ment system,  under  which  responsibility  for  locating,  coordinating  and  monitoring 
long  term  care  services  in  behalf  of  a  recipient  rests  irith  a  defined  person 
or  agency.    It  is  the  Committee's  intent  that  the  case  manager  be  responsible  for 
locating  available  sources  of  help  from  within  the. family  and  the  community,  so  that 
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the  burden  of  care  will  not  be  exclusively  borne  by  formal  health  and  social 
agencies.    The  "informal  network"  of  friends,  relatives,  churches,  clubs,  etc., 
should  be  used  wherever  feasible  to  strengthen  the  elderly  or  disabled  person's 
ties  with  his  own  community. 

Because  the  needs  of  recipients  of  long-term  care  services  are  varied  and 
complex,  the  Committee  intends  for  the  States  to  have  flexibility  in  deciding 
which  community-based  services  are  most  relevant.    Therefore,  under  this 
section,  States  would  be  allowed,  with  Secretarial  approval,  to  provide  additional 
services,  not  listed  here,  which  would  aid  in  the  goal  of  helping  vulnerable 
elderly  and  handicapped  persons  remain  in  the  community.    This  provision  does  not 
affect  the  States'  authority  to  impose  limitations  on  amount,  duration  and 
scope  of  services  provided  to  other  Title  XIX  eligibles  not  included  in  the 
community  care  plan. 

The  Committee  recognizes  that  in  order  to  provide  a  mix  of  appropriate 
and  cost  effective  services  tailored  to  the  needs  of  individual  recipients, 
it  would  be  unwise  to  set  a  limit  on  the  specific  amount  and  type  of  services 
available  to  each  client.    But  to  insure  fiscal  responsibility,  States  may 
establish  an  annual  per  capita  ceiling  on  the  cost  of  the  total  amount  of 
services  each  client  may  receive.    This  limit  need  not  be  less  than  the  amount 
required  to  maintain  the  applicant  in  an  institution  for  a  12-month  period. 
Since  service  costs  for  a  client  are  often  hiqher  durinq  the  initial  Deriod  of 
care  (for  example,  when  a  patient  is  discharged         from  a  hospital  after  an 
acute  illness)  than  they  art  when  the  client's  condition  is  more  stable,  the 
State  will  be  allowed  to  average  the  per-person  cost  of  care  over  a  12-month 
period  to  arrive  at  the  total.    The  experience  of  the  New  York  State  long-term 
home  care  program  has  found  this  an  effective  fiscal  device. 

Since  the  cost  and  availability  of  community-based  ca^e  are  of  concern 
to  the  Committee  and  to  the  States,  this  section  required  States 
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to  establish  minimum  and  maximum  reimbursement  rates.    The  Committee  intends 
that  the  establishment  of  minimum  reimbursement  levels  will  assure  adequate 
payment  to  service  providers  so  as  to  encourage  them  to  participate  in  the 
program.    Maximum  rates  assure  that  costs  can  be  controlled  while  providers 
deliver  reasonably  priced  and  adequate  care.    The  Committee  wishes  to  encourage 
innovation  by  States  to  determine  these  reimbursement  levels  and  therefore  allows 
States  to  examine  a  wide  variety  of  methods,  such  as  capitation,  fee  for  service, 
or  others,  and  to  make  use  of  prospective  or  retrospective  reimbursement  methods 
in  developing  a  plan  for  payments.    The  Committee  anticipates  that  this  flexi- 
bility will  enable  States  to  achieve  optimal  cost  efficiency  and  simplification 
of  program  administration. 

The  Committee  requires  States  to  submit  data  to  the  Secretary  under  a 
uniform  data  collection  plan.    This  is  needed  to  obtain  accurate  information 
on  the  kinds  of  services  States  have  made  available  under  this  program,  and 
to  assess  the  relationship  between  the  provision  of  community-based  services 
and  the  utilization  of  hospitals  and  long-term  care  facilities  by  program 
recipients,  and  to  compare  their  costs.    The  General  Accounting  Office,  in 
its  report       "Entering  a  Nursing  Home:    Costly  Implications  for  Medicaid  and  the 
Elderly",  strongly  recommended  this  measure.    In  this  connection,  the  Committee 
would  recommend  that  the  Secretary  review  data  collection  systems  currently 
being  used  in  long  term  care  programs  in  different  States  ("channeling"  contracts 
now  being  administered  in  HHS  utilize  a  consistent  system,  for  example)  to 
determine  the  possibility  for  this  program  to  use  a  data  collection  system 
already  developed. 

State  reports  to  the  Secretary  mist  include  all  services  provided  under 
the  plan  for  community  care,  as  well  as  a  detailed  compilation  of  total 
expenditures,  under  all  federal  programs,  for  institutional  and  non-institutional 
direct  and  indirect,  services  in  support  of  long  term  care. 
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The  development  and  implementation  of  a  State  community  care  plan  is  a 
time-consuming  and  complex  process,  often  requiring  the  coordination  of  several 
agencies,  and  sometimes  State  legislative  action.    Many  areas  of  the  country 
do  not  have  community- based  services  readily  available,  or  sufficiently 
developed  to  take  care  of  the  needs  of  large  numbers  of  people.  Therefore, 
the  section  allows  States  tosapply  to  the  Secretary  for  a  one  time  waiver 
of  the  State-wideness  provision,  for  a  three-year  period.    This  will  enable 
a  State  to  initiate  an  assessment  and  delivery  system  in  one  part  of  that 
State,  and  there  test  out  methods  for  provision  of  service,  for  reimburse- 
ment, etc.,  which  over  a  three-year  period  can  be  applied  to  the  State  as  a 
whole* 

It  is  the  intent  of  this  section  that  no  Medicaid  eligible  person,  in  a 
State    which  adopts  this  option,  shall  enter  a  SNF  or  an  ICF,  or  ICF-MR,  who 
has  not  had  an  assessment  which  indicated  such  placement  was  appropriate 
The  Secretary  is  expected  to  define  those  urgent  circumstances  under  which 
this  requirement  may  be  waived    since  elderly  and  handicapped  persons 
often  need  immediate  or  emergency  placement.    This  provision,  for  mandatory 
assessments  before  a  Medicaid  eligible  person  may  be  placed  in  a  long-term 
care  faci 1 ity, takes  effect  in  all  States  on  or  after  October  1,  1982. 

All  other  provisions  of  this  section  are  voluntary,  and  become  effective 
October  1,  1981.    The  Committee  intends  for  States  which  are  ready  and  willing 
to  prepare  a  plan  for  assessment  and        provision  of  community-based  services 
be  able  to  do  so  at  the  earliest  possible  time. 

The  Committee  bill  provides  that  State  expenditures  for  both  institutional 
services  and,  non-institutional  service?,  uicWded  ureter  tVris  section,shall 
not  exceed  the  amount  which  a  Stat*  v&uXd  othenttise  spend  on  institutional 
and  noninstitutional  long-term  care  services  ordinarily  covered  under  its 
Medicaid  plan. 


325 


The  Secretary  may  enter  into  an  agreement  with  a  State  regarding  the 
amount  of  expenditures  that  will  be  recognized,  for  purposes  of  payment  to 
the  State  for  long-term  care  services  under  its  State  plan. 

In  reaching  an  agreement  on  recognized  levels  of  expenditures  for  long- 
term  care  services,  a  State  and  the  Secretary  must  demonstrate  that  their 
agreement  includes  a  determination  of  the  institutional  and  noninstitutional 
long-term  care  needs  of  the  State's  Medicaid  population,  and  the  cost  of 
promptly  providing  adequate  levels  of  services  to  program  beneficiaries.  The 
agreement  must  not  establish  arbitary  expenditure  ceilings  that  prevent  access 
by  program  beneficiaries  to  essential  long-term  care  services. 

The  Committee  emphasizes  that  assurances  regarding  the  level  of  expenditures 
for  long  term  care  must  reflect  and  include  the  total  expenditures  under  all 
Federal  programs  for  institutional  and  noninstitutional  long  term  care  services. 
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Section  6330  -  Encouraging  HMO  Participation  in  State  Medicaid  Plans 

The  section  provides  that  any  risk-based  payment  arrangement  between  a 
State  Medicaid  Agency  and  qualified  HMO  would  have  to  be  undertaken  pursuant 
to  a  contract  meeting  certain  specified  assurances.  Further,  within  three 
years  of  entering  into  such  a  contract,  an  HMO  would  be  required  to  have  a 
membership  of  which  at  least  25  percent  of  the  enroll ees  were  not  medicare  or 
medicaid  beneficiaries;  the  Secretary  would  be  authorized  to  waive  this 
requirement  for  public  entities.  Finally,  the  section  authorizes  States  to 
negotiate  enrollment  periods  of  up  to  6  months  for  medicaid  eligibles 
choosing  to  enroll  in  HMOs,  with  the  assurance  that  Federal  matching  funds 
will  be  available  regardless  of  any  changes  in  their  eligibility  during  that 
period. 

Under  current  medicaid  law,  States  may  enter  into  prepaid  capitation  or 
other  risk-basis  payment  arrangements  only  with  entities  that  the  Secretary 
has  determined  meet  the  HMO  standards  under  Title  XIII  of  the  Public  Health 
Service  Act.  In  addition,  within  3  years  of  entering  into  a  contract  with  the 
State,  an  HMO  must  have  an  enrollment  composed  of  no  more  than  one  half 
medicare  or  medicaid  beneficiaries.  These  requirements  do  not  apply  to 
certain  entities  identified  in  regulation  as  Prepaid  Health  Plans  (PHPs), 
principally  community  health  centers  and  rural  primary  health  care  entities 
that  were  receiving  grant  funds  in  fiscal  year  1976. 

The  Committee  is  concerned  that  current  medicaid  law  does  not  provide 
sufficient  encouragement  for  HMO  participation  in  the  medicaid  program.  As 
of  June,  1980,  only  17  State  Medicaid  Agencies  had  entered  into  risk-based 
payment  arrangements  with  HMOs  (or  PHPs);  these  contracts  covered  some 
270,000  medicaid  enrollees,  or  just  a  little  over  one  percent  of  all  medicaid 
eligibles.  In  view  of  the  demonstrated  cost-effectiveness  of  HMOs,  the 
Committee  believes  that  more  medicaid  eligibles  should  have  the  choice  of 
receiving  care  from  a  qualified  HMO.  This  will  require  greater  State  Agency 
activity  as  well  as  greater  interest  and  initiative  on  the  part  of  HMOs. 


327 

The  Committee  bill  clarifies  current  law  to  require  that  any  risk-basis 
payment  arrangement  with  a  State  Medicaid  agency  be  undertaken  under 
contract.  The  Contract  must  provide  that  the  State  or  the  Secretary  has  the 
right  to  audit  and  inspect  the  records  pertinent  to  the  HMO's  financial 
solvency,  services  provided,  or  payments  received  under  the  contract.  The 
contract  must  also  prohibit  the  HMO  from  discrimination  among  medicaid 
eligibles  on  the  basis  of  health  status  or  need  for  health  care  in  its 
enrollment  policies  or  procedures.  The  purpose  of  this  prohibition,  which  is 
intended  to  benefit  both  the  State  and  eligible  recipients,  is  to  avoid 
"skimming"  of  low-risk  medicaid  eligibles  by  contracting  HMOs.  Finally,  the 
contract  must  provide  that  the  HMO  notify  each  medicaid  eligible,  at  the  time 
of  enrollment,  of  that  individual's  rights  to  disenroll,  without  cause,  upon 
one  month  notice.  This  provision  is  intended  to  assure  that  medicaid 
eligibles  have  the  option  to  seek  care  promptly  from  competing  providers 
should  they  become  dissatisfied  with  the  service  or  performance  of  the  HMO  in 
which  they  are  enrolled. 

The  Committee  bill  alters  the  current  limitation  with  respect  to 
medicare  and  medicaid  enrollment  in  HMOs  participating  in  medicaid.  With  the 
exception  of  certain  stat utorily-identif  ied  entities  (PHPs),  HMOs 
participating  in  medicaid  currently  are  prohibited  from  having  an  enrollment 
that  consists  of  half  or  more  medicare  or  medicaid  eligibles.  This 
requirement,  which  applies  3  years  after  the  HMO  first  enters  into  a  medicaid 
contract,  was  first  established  in  1976  (Public  Law  94-460)  in  response  to 
Congressional  concerns  about  the  adverse  quality  implications  of  "poor 
people's  HMOs,"  especially  the  tendency  to  underserve  enrollees.  These 
concerns,  which  derived  mainly  from  the  experience  under  the  California 
Prepaid  Health  Plan  Program  in  the  early  1970 1 s ,  remain  applicable  today, 
notwithstanding  improvements  in  the  art  of  quality  assurance  in  HMOs  since 
then.  At  the  same  time,  the  Committee  recognizes  that,  in  some  areas,  the  50 
percent  limitation  on  medicare  and  medicaid  enrollment  may  be  unrealistic, 
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even  with  a  3-year  compliance  period.  Accordingly,  the  Committee  bill  would 
raise  the  ceiling  on  combined  medicare  and  medicaid  enrollment  to  75  percent. 
(It  should  be  noted  that,  under  section  1  of  this  bill,  total  medicare 
enrollment  in  an  HMO  would  be  limited  to  50  percent.)  The  requirements  in 
current  law  that  the  HMO  demonstrate  continuous  efforts  and  progress  toward 
compliance  with  the  75  percent  ceiling  during  each  of  the  3  years  would  remain 
unchanged.  This  will  assure  that  within  3  years  of  the  initiation  of  a 
contract  between  an  HMO  and  a  State  Medicaid  Agency,  at  least  one  out  of  every 
four  enrol  lees  will  be  a  private  enrol  lee. 

The  Committee  bill  provides  the  opportunity  for  a  waiver  of  this  new  75 
percent  limitation  on  medicare  and  medicaid  enrol  lees  in  the  case  of  public 
entities.  The  Committee  understands  that  this  ceiling  may  preclude  some 
county  and  municipal  hospitals  and  health  departments  from  establishing  a 
viable  HMO,  because  the  patient  mix  in  their  service  areas  consists  largely, 
if  not  exclusively,  of  public  program  beneficiaries  and  persons  with  no  other 
source  of  payment.  Under  these  circumstances,  it  may  well  be  unrealistic  to 
expect  a  public  hospital  or  clinic-based  HMO  to  achieve  25  percent  private 
enrollment  within  3  years  of  entering  into  a  medicaid  contract.  The  Committee 
bill  therefore  authorizes  the  Secretary  to  modify  or  waive  the  limitation  for 
public  HMOs,  for  such  period  as  he  or  she  deems  appropriate,  if  special 
circumstances  (such  as  the  high  proportion  of  medicare  and  medicaid 
beneficiaries  in  the  HMO's  service  area)  warrant  and  if  the  HMO  is  making 
reasonable  efforts  to  enroll  non-medicare  or  nonmedicaid  members.  The 
Committee  intends  that  the  Secretary  periodically  review  any  such 
modifications  or  waivers  to  assure  that  the  public  HMOs  are  in  fact  continuing 
to  make  reasonable  efforts  to  enroll  members  of  private  or  public  employee 
groups  in  their  service  areas. 

The  Committee  bill  authorizes,  but  does  not  require  States  to  negotiate 
an  enrollment  period  of  up  to  6  months,  for  medicaid  eligibles  who  elect  to 
enroll  in  an  HMO,  with  the  assurance  that  Federal  matching  funds  will  be 
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available  for  the  HMO  coverage  for  the  individual  during  that  period.  Under 
current  law,  if  a  medicaid  beneficiary  enrolls  in  an  HMO  in  one  month  and 
shortly  thereafter  loses  his  or  her  eligibility  for  benefits  due  to  excess 
income,  the  HMO  must  be  denied  payment  for  services  provided  after  the 
individual  becomes  ineligible.  From  the  HMO's  standpoint,  this  makes  the 
medicaid  market  unstable  and  therefore  unattractive.  The  Committee  bill 
would  therefore  allow  States,  where  they  felt  it  appropriate  to  encourage 
HMOs  to  participate  in  their  medicaid  programs,  to  guarantee  the  HMOs  payment 
for  each  medicaid  enroll ee  for  a  minimum  period  of  up  to  6  months  after  initial 
enrollment,  and  to  receive  the  appropriate  Federal  matching  payments.  This 
guarantee  of  a  six-month  enrollment  would  apply  only  to  individuals  who 
involuntarily  lost  eligibility;  medicaid  beneficiaries  who  voluntarily 
disenrolled  due  to  dissatisfaction  or  for  other  reasons  could  not  be  covered 
under  such  an  arrangement. 

The  Committee  bill  does  not  address  this  issue  of  payment  methodology. 
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Section  6331  -  Eliminating  Federal  Matching  for 
Excessive  Preoperative  Stays  and  Unnecessary  Tests 

Under  current  law,  many  States  have  net  taken  steps  to  eliminate 
payment  under  their  Medicaid  program  for  excessive  preoperative  stays  or 
for  hospital  tests  which  have  not  been  specifically  ordered  by  the  physician. 
If  they  pay  for  this  care,  then  the  Federal  government  pays  its  share  of 
these  costs.    The  proposal  would  reduce  Federal  expenditures  and  encourage 
improved  State  management  practices  by  eliminating  Federal  matching  for 
preoperative  stays  in  excess  of  one  day  before  elective  surgery  or  for 
inpatient  tests  which  have  not  been  specifically  ordered  by  the  physician 
except  in  emergency  situation. 

The  Committee  intends  to  enable  States  and  the  Secretary  to  withhold 
payments  in  the  case  of  a  patient  admitted  to  a  hospital  for  an  elective 
surgical  procedure  for  care  and  services  furnished  to  the  patient  during 
that  stay  in  the  hospital  more  than  1  day  before  the  date  of  the  procedure. 
The  Committee  also  intends  States  and  the  Secretary  to  withhold  payments  for 
inpatient  hospital  tests  (other  than  emergency  care)  not  specifically  ordered 
by  the  patient's  physician  or  other  responsible  practitioner.    The  Committee, 
however,  intends  this  procedure  to  not  apply  in  cases  where  tests  are  required 
for  diagnosis  of  the  patient's  case  or  in  situations  of  emergency  where  prompt 
diagnosis  and  treatment  are  necessary.    It  is  the  intention  of  the  Committee 
to  have  the  Secretary  define  by  regulation  according  to  professionally  recognized 
criteria  what  constitutes  elective  surgery.    In  addition,  the  Committee  believes 
this  regulation  should  also  specify  conditions  and  elective  pmee&jres  which 
require  a  preoperative  stay  of  more  than  one  day  in  order  to  protect  the  patient's 
health  and  wellbeing.    Such  elective  procedures  would  be  exempt  from  the  one  day 
preoperative  stay  limitation. 
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The  Committee  recognizes  that  many  patients  are  admitted  to  hospitals  for 
an  unnecessarily  long  time  before  elective  surgery.    This  drives  up  hospital 
costs  without  providing  improved  medical  care  for  the  patient.    Thus,  such  stays 
are  expensive  and  an  unnecessary  expenditure  for  the  Medicaid  program  and  not 
necessarily  beneficial  to  the  patient. 

The  Committee  has  also  learned  that  many  hospitals  routinely  perform 
nume-ous  tests  on  patients  that  are  not  specifically  needed  to  diagnose  the 
patient's  condition  or  determine  the  appropriate  course  of  treatment.    In  many 
cases,  these  tests  are  routinely  administered  and  are  not  specifically  ordered 
for  the  particular  patient  by  his  physician.    The  performance  of  these  tests 

also  drives  up  costs  unnecessarily. 

The  Committee  intends  to  give  States  and  the  Secretary  the  authority  to 
address  these  problems  by  withholding  payment  under  Medicaid  for  preoperative 
stays  in  excess  of  one  day  for  elective  surgery  and  for  tests  not  specifically 
ordered  by  the  physician.    The  Committee  believes  these  restrictions  will 
result  in  cost  savings  to  the  Medicaid  program  without  reducing  the  quality 
of  care  to  program  beneficiaries.    The  State  of  Maryland  has  already  implemented 
the  preoperative  stay  limit  for  its  Medicaid  program.    The  Committee  intends 
other  States  to  implement  similar  restrictions  on  hospital  care  for  elective 
procedures. 

However,  the  Committee  does  not  intend  the  restriction  of  preoperative  days 
to  apply  in  cases  where  the  patient  is  admitted  for  immediate  elective  surgery 
and  surgery  is  then  postponed  due  to  complications  in  the  patient's  condition, 
such  as  presence  of  an  infection  that  required  treatment  before  surgery  could 
be  safely  undertaken.    In  addition,  the  Committee  recognizes  that  the  need  for 
surgery,  even  of  an  elective  nature,  is  in  some  cases  determined  after  a  patient 
has  been  admitted  to  a  hospital  and  received  a  diagnostic  work-up.    In  such  cases 
of  unscheduled  surgery,  the  Ccunmittee  recognizes  that  the  one  day  preoperative 
stay  limitation  may  be  inappropriate  and  Medicaid  matching  should  not  be  withheld. 
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Moreover,  the  Committee's  intention  with  regard  to  withholding  payments 
for  inpatient  hospital  tests  not  specifically  ordered  by  the  patient's  physician 
or  other  responsible  practitioner  is  to  eliminate  tests  routinely  administered 
in  the  hospital  that  are  not  required  as  part  of  the  patient's  course  of  treat- 
ment.   The  Committee  does  not  intend  this  provision  to  in  any  way  restrict 
payment  for  tests  and  other  diagnostic  procedures  the  patient's  physician  deems 
necessary  for  the  appropriate  treatment  of  his  or  her  patient.    The  Committee 
also  believes  such  payment  restrictions  are  inappropriate  with  regard  to 
diagnostic  testing  in  an  emergency  situation  where  timely  identification  of 
the  cause  and  extent  of  the  patient's  illness  is  essential. 

The  Committee  believes  these  actions  will  help  limit  preoperative  stays 
for  elective  surgery  and  unnecessary  diagnostic  testing  and  thus  help  to 
reduce  hospital  costs  under  Medicaid.    However,  the  Committee  does  not  intend 
this  provision  to  be  used  to  reduce  needed  hospitalization  for  elective  surgery 
or  tests  ordered  by  the  patient's  physician  to  diagnose  or  direct  a  course  of 
treatment  for  the  patient's  condition. 


333 


Sec.   6332  Certain  Recertif ications 

Current  law  requires,  that  States  control  the  utilization 
of  hospital,   SNF,  and  ICF  services  through  physician  certification. 
A  physician  must  certify  need  for  in-patient  services  at  the  time 
a  medicaid-eligible  individual  is  admitted  to  such  a  facility, 
and  recertify  this  need  at  least  every  60  days  during  the  patient's 
stay. 

The  Committee  agrees  that  it  is  necessary  for  a  physician  to 
perform  the  intial  certification,  to  insure  the  most  accurate 
diagnosis  and  plan  of  care.     The  Committee  finds,  however,  that 
physician  assistants  and  nurse  practitioners,  under  the  supervision 
of  physicians,   are  well  qualified  to  perform  the  recertif ication 
of  the  patient's  need  for  continued  in-patient  care.     Such  pro- 
fessionals have  the  proper  basic  skills  needed  to  perform  the 
numerous  tasks  involved  in  recertif ication  and  can  be  trained  in 
any  additional  skills  which  are  required. 

The  Committee  feels  that  using  physician  assistants  and  nurse 
practitioners  may  be  an  effective  way  of  reducing  costs  while  not 
sacrificing  quality  of  service. 

Sec.   6332  would  allow  physician  assistants  and  nurse  practitioners 
within  the  scope  of  their  practice  under  state  law  to  perform  the 
recertif ication  function  at  least  60  days  after  the  patient's 
admission,  and  at  least  every  60  days  thereafter  during  the  patient's 
stay. 

Current  law  makes  no  distinction  about  the  need  for  recertif ication 
every  sixty  days  of  persons  in  different  kinds  of  in-patient  facilities. 
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The  Committee  finds  that  ICF-MRs  serve  patients  with  mental 
and  developmental  disabilities.     Such  persons  progress  at  a  slow 
rate,  and  therefore  do  not  need  frequent    recertif ication.  The 
Committee  finds  that  recertif ication  could  be  undertaken  once 
every  year,  at  a  cost  saving  and  with  no  lessening  of  standards 
of  care. 

The  Committee  emphasizes  that  this  provision  in  no  way  indicates 
that  one  year  is  the  appropriate  length  of  stay  for  a  person  in 
an  ICF-MR.     That  judgment  is  left  to  the  professional  staff  responsible 
for  patient  plans  of  care  and  rehabilitation. 

As  in  the  case  of  other  inpatient  facilities  referred  to  in 
this  section,  the  Committee  finds  that  physician  assistants  and  nurse 
practitioners  may  be  allowed  to  perform  recertif ication  once  every 
year  for  patients  in  an  ICF-MR,  within  the  requirements  of  state 
law. 
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Section  6333  -  Limitation  on  Requirement  for  Collection 
of  Third  Party  Payments 

Under  the  current  law,  States  are  required  to  recover  from  other 
third  party  payors  any  monies  that  are  due  for  services  provided  to 
a  Medicaid  recipient  who  has  this  private  insurance  coverage. 

The  Committee  recognizes  that  in  some  instances  the  amount  to  be 
recovered  in  pursuing  a  claim  for  reimbursement  from  a  potentially 
liable  third  party  may  exceed  the  cost  of  the  potential  recovery.  The 
State  plan  requirements  should  accommodate  this  possibility  and  allow 
the  Medicaid  program  to  exercise  sound  business  discretion  in  the  pursuit 
of  third  party  claims.    This  provision  of  the  bill  provides  that  the 
requirement  to  recover  the  third  party  liability  would  apply  only  where 
the  amount  of  recovery  can  reasonably  be  expected  to  exceed  the  cost  of 
pursuing  the  recovery.  This  change  does  not  diminish  the  requirement  that 
potential  liability  be  ascertained  and  pursued  where  the  expected  recovery 
can  reasonably  be  expected  to  exceed  the  costs  of  such  recovery. 
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Section  6334  -  Repeal  of  Obsolete  Authority 

Prior  to  the  enactment  of  title  XIX,  many  of  the  other  cash  payment 
programs  under  the  Social  Security  Act  included  payments  for  medical  care. 
Under  current  law,  these  provisions  are  no  longer  utilized;  medical 
assistance  payments  are  made  under  title  XIX.    This  provision  repeals 
those  various  authorities  throughout  the  Act  which  have  now  become 
obsolete . 
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Section  6335.  Study  of  Federal  Medical  Assistance  Formula 

The  bill  requires  the  Comptroller  General,  in  consultation  with  the 
Advisory  Committee  on  Intergovernmental  Relations,  to  study  the  current 
matching ^formul a  and  recommend  revisions  to  the  Congress  by  March  31  ,  1982. 

Under  current  law,  the  Federal  share  of  a  particular  State's  payments 

for  medical  services  to  Medicaid  beneficiaries  is  calculated  using  a 

statutory  formula,  called  the  "Federal  Medical  Assistance  Percentage"  or 

"FMAP".    The  FMAP  formula  provides  a  higher  matching  rate  for  Medicaid 

benefit  expenditures  for  States  with  low  per  capita  incomes.    The  Federal 

share  of  Medicaid  expenditures  in  a  given  State  is  determined  as  follows: 

Federal  share  =  ( . 55)  ^national  per  capita  income"  ^ 
'State  per  capita  income 

By  statute,  no  State  can  be  matched  higher  than  83  percent  or  Tower 
than  50  percent. 

The  FMAP  formula  was  designed  to  provide  a  higher  percentage  of  Federal 
matching  to  States  with  low  per  capita  incomes  and  a  lower  percentage  of 
Federal  matching  to  States  with  higher  per  capita  incomes.    Under  the  formula, 
if  a  State's  per  capita  income  is  equal  to  the  national  average  per  capita 
income,  the  Federal  share  would  be  55  percent.    If  a  State's  per  capita 
income  exceeds  the  national  average,  the  Federal  share  is  lower,  with  a 
statutory  minimum  of  50  percent.    If  a  State's  per  capita  income  is  lower 
than  the  national  average,  the  Federal  share  is  increased  up  to  a  statutory 
maximum  of  83  percent.    However,  no  State  currently  receives  more  than  77.55  percent. 

The  formula  provides  for  squaring  both  the  State-  sn-d  national!  average 
per  capita  incomes.    This  procedure  magnifies  sny  differences  between  the 
State's  inc&ie  arrf  the  nationa/i  average.    Consequently,  Federal  matching  to 
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low  income  States  is  increased  and  Federal  matching  to  higher  income  States 
is  decreased. 

The  FMAP  formula  has  been  criticized  on  numerous  grounds  and  several  bills 
to  change  the  FMAP  formula  have  been  introduced  in  the  Congress  in  recent 
years.  The  FMAP  formula  has  not  been  changed  since  enactment  of  Medicaid 
in  1965.    The  Committee  is  concerned  that  the  formula  may  no  longer  provide 
for  the  equitable  distribution  of  Federal  funds  to  the  States  under 
the  Medicaid  program. 

The  Committee  recognizes  the  importance  of  the  matching  formula  in  the 
distribution  of  Federal  funds  to  the  States  to  support  the  Medicaid  program. 
Minor  changes  in  the  formula  can  result  in  shifts  of  millions  of  dollars 
in  Federal  Medicaid  funds  from  one  State  to  another.    Therefore,  the 
Committee  believes  that  permanent  changes  in  the  Medicaid  FMAP  formula 
should  not  be  undertaken  without  extensive  study  of  the  implications 
of  alternative  approaches  and  careful  review  and  deliberation  by  the 

Committee. 

In  order  to  prepare  for  future  consideration  of  changes  in  the 
FMAP  formula,  the  Committee  has  requested  the  Comptroller  General  to 
undertake  a  study  of  the  matching  formula  in  consultation  with  the 
Advisory  Committee  on  Intergovernmental  Relations.    The  Committee  intends 
this  study  to  examine  the  existing  formula  and  make  recommendations  on: 
—retaining  the  squaring  factor  which  has  served  to  provide 
proportionately  more  Federal  funding  for  welfare  programs 
to  the  poorest  States 
—adjusting  State  per  capita  income  to  account  for: 
—cost  of  living  allowance  among  States 
—non-taxable  transfer  payments,  such  as  welfare  and  social 
security  benefits,  which  are  currently  included  in  the 
definition  of  per  capita  income 
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— Federal  taxes  paid  by  State  residents 

---possible  taxable  resources  such  as  land,  minerals,  and 

tourism  potential 
— unemployment  rate  differences  among  States 
---taking  into  account  measures  of  relative  cost  to  a  State  of  a 
Medicaid  program,  such  as: 

— relative  medical  care  prices  in  each  State,  or 

— relative  size  of  low-income  population  in  each  State 
— providing  a  mechanism  in  the  formula  to  enable  the  formula  to 

be  responsive  to  the  impact  of  changing  economic  conditions  on 

State  tax  receipts  and  fiscal  resources 
The  Committee  intends  the  study  to  address  the  fairness  and 
appropriateness  of  the  existing  formula  and  to  examine  whether  and  how 
the  formula  might  be  revised  to  take  into  account  the  relative  economic 
positions  of  the  different  States,  the  relative  amount  of  taxes  raised 
per  capita  in  the  different  States  and  other  factors  related  to  the 
equitable  distribution  of  Federal  funds  for  Medicaid.    The  Committee 
intends  the  Comptroller  General's  report  including  recommendations  for 
revisions  to  the  existing  formula  to  be  provided  to  the  Congress  by 
March  31 ,  1982. 
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Elimination  of  Occupancy  Test  for  Hospital  Long-Term 
Care  in  Nonpublic  Hospitals  (Section  6336) 

Present  law,  as  amended  by  Public  Law  96-499,  provides  that,  where 
a  beneficiary  who  no  longer  requires  acute  hospital  services  must  remain 
in  the  hospital  because  no  long-term  care  bed  is  available  in  the  area, 
the  hospital  will  be  reimbursed  at  a  daily  rate  equal  to  the  adjusted 
average  Medicaid  skilled  nursing  facility  (SNF)  rate  in  the  State  for 
persons  needing  SNF  services,  and  for  purposes  of  Medicaid,  at  the 
intermediate  care  facility  (ICF)  rate  for  patients  needing  ICF  services. 
The  reduced  level  of  reimbursement  does  not  apply  where  a  hospital's  annual 
occupancy  rate  is  equal  to  or  greater  than  80  percent. 

The  bill  generally  eliminates  the  special  treatment  of  hospitals 
meeting  the  occupancy  test.    Thus,  a  hospital's  occupancy  rate  would  no 
longer  be  a  factor  in  determining  whether  reimbursement  is  to  be  made  at 
the  reduced  rate. 

The  bill  makes  an  exception  with  respect  to  public  hospitals;  for 
public  hospitals,  which  serve  as  hospitals  of  last  resort  for  the  poor  and 
many  of  which  are  financially  distressed,  the  80  percent  occupancy  test 
would  be  retained.    In  addition,  the  bill  specifies  that  the  reduction  in 
reimbursement  would  not  be  imposed  for  Medicare  reimbursement  purposes 
with  respect  to  any  hospital  if  the  Secretary  determines  that  there  is  no 
excess  of  hospital  beds  in  the  area  in  which  the  hospital  is  located. 
This  exception  would  not  apply  to  Medicaid,  although  a  State  at  its  option 
could  choose  to  apply  it. 

Elimination  of  the  occupancy  test  for  most  hospitals  reflects  the 
Committee's  view  that,  in  a  period  wh«*  hospital  costs  are  continuing  to 
rise  dramati'ca?  3y  and  numerous  long-term  care  patients    inappropriately  remain 
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in  acute  care  hospital  beds,  it  is  appropriate  to  provide  additional 
incentives  for  the  establishment  of  needed  long-term  care  beds,  and 
especially  for  the  conversion  of  acute  care  beds  to  long-term  care  beds. 

The  Committee  recognizes  that  in  certain  instances  repeal  of  the 
80  percent  occupancy  rate  exemption  will  cause  undue  hardship.    In  order 
to  alleviate  such  hardship,  the  Committee  has  retained  the  occupancy  test 
for  public  hospitals,  which  generally  serve  many  Medicaid  patients  and 
persons  without  third  party  payment  coverage. 
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Civil  Money  Penalties  (Section  6337) 

Under  present  law,  the  Secretary  of  HHS  has  no  independent  authority 
to  impose  monetary  penalties  for  fraudulent  claims  under  the  Medicare 
or  Medicaid  programs.    Currently,  the  Secretary's  authority  is  limited  to 
barring  practitioners  or  providers  from  participation  or  referring  cases 
of  criminal  fraud  to  the  Department  of  Justice  for  prosecution.  The 
Secretary  is  authorized  to  bar  from  participation  practitioners  or 
providers  who  submit  false  or  excessive  claims  and  is  required  to  bar  from 
participation  those  individuals  who  have  been  convicted  of  a  criminal 
offense  with  respect  to  Medicare  or  Medicaid. 

Under  both  Medicare  and  Medicaid,  acts  of  knowing  and  willful  fraud 
as  well  as  bribes  and  kickbacks  are  felonies  punishable  by  a  maximum  fine 
of  $25,000  or  5-years  imprisonment.    The  Secretary  is  currently  authorized 
to  impose  a  civil  money  penalty  only  in  cases  where  such  a  penalty  has 
been  recommended  by  a  Professional  Standards  Review  Organization. 

The  bill  authorizes  the  Secretary  of  Health  and  Human  Services  to 
impose  a  civil  money  penalty  of  not  more  than  $2,000  for  each  item  or 
service  under  a  fraudulent  claim  for  reimbursement  under  the  Medicare  or 
Medicaid  programs.    The  Secretary  would  also  be  authorized  to  impose,  in 
addition  to  the  penalty,  an  assessment  of  not  more  than  twice  the  amount 
claimed  for  each  item  or  service  and  to  bar  from  participation  in  Medicare, 
and  the  Federal  portion  of  Medicaid,  any  person  determined  to  have  filed  a 
fraudulent  claim. 

The  Secretary  could  impose  a  penalty  in  cases  where  to*  Secretary 
determines  that  the  pers.or.  toiew  v  fcac:  reesan  to  Know  that  tfre.item  or 
service  was  not  provided  as  claimed;  where  such  person  had  been  barred  from 
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participation  under  another  provision  of  the  Social  Security  Act;  or 
where  the  claim  was  submitted  in  violation  of  an  agreement  between  the 
person  and  the  Federal  or  State  government. 

Proceedings  to  impose  a  civil  money  penalty  would  be  initiated  only 
as  authorized  by  the  Department  of  Justice  pursuant  to  procedures  agreed 
upon  by  both  the  Departments  of  Justice  and  HHS.    Before  the  Secretary 
could  impose  a  penalty,  the  Secretary  would  be  required  to  give  written 
notice  and  an  opportunity  for  a  determination  on  the  record  after  a  hearing 
at  which  the  person  would  be  entitled  to  be  represented  by  counsel,  to 
present  witnesses  and  to  cross-examine  the  witnesses  against  him. 

Whenever  a  civil  money  penalty  has  been  assessed  the  Secretary 
may  bar  the  person  from  participation  in  titles  XVIII  and  XIX.    If  a 
hearing  regarding  the  suspension  occurs,  the  record  of  the  hearing 
regarding  the  imposition  of  the  civil  money  penalty  would  be  conclusive 
as  to  the  issues  considered  therein.    In  a  case  in  which  the  Secretary 
has  acted  to  bar  a  person  from  participation,  the  Secretary  would  be 
required  to  provide  notice  of  such  action  to  the  appropriate  State 
Medi caid  agency. 

In  determining  the  amount  of  the  penalty  assessed,  the  Secretary 
would  be  required  to  take  into  account  the  nature  of  the  claims  and  the 
circumstances  under  which  they  were  presented  as  well  as  the  degree  of 
culpability,  history  of  Drier  offenses,  and  financial  condition  of  the 
person  present fnn  the  r.Vaim. 

Any  parson  against  whom  a  penalty  was  assessed  would  be  entitled  to  Federal 
judicial  review  of  a  final  determination  of  the  Secretary  by  requesting 
such  a  review  within  60  days  after  he  was  notified  of  the  Secretary's  order. 
In  the  proceeding  before  the  court,  the  finding  of  the  Secretary  with 
respect  to  questions  of  fact,  if  supported  by  substantial  evidence  on 
the  record,  would  be  conclusive. 
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In  any  case  in  which  the  penalties  and  assessments  imposed  by  the 
Secretary  with  respect  to  services  rendered  during  a  year  exceeded  $25,000 
the  person  would  be  entitled  to  a  trial  de  novo  in  Federal  court. 

Amounts  recovered  as  a  result  of  a  Medicaid  claim  would  be  returned 
to  the  State  in  proportion  to  its  medicaid  matching  share;  amounts 
representing  a  medicare  claim  would  be  returned  to  the  medicare  trust 
funds,  and  the  remainder  would  be  deposited  in  the  general  fund  of  the 
U.S.  Treasury. 

The  civil  money  penalty  provided  for  in  this  bill  is  intended  to 
provide  an  alternative  to  criminal  proceedings  so  as  to  increase  the 
effectiveness  of  enforcement  in  the  medicare  and  medicaid  programs.  There 
are  presently  numerous  cases  identified  by  the  Inspector  General  of  HHS 
which  are  clear  cases  of  fraud  but  which  are  not  prosecuted  by  the  Justice 
Department  because  they  are'  excessively  time  consuming  or  do  not  warrant 
imprisonment.    It  is  hoped  that  this  mechanism  will  provide  the  Secretary 
with  additional  flexibility  in  pursuing  cases  of  fraud  under  the  programs. 

While  the  Committee  believes  that  civil  money  penalty  proceedings 
are  necessary  for  the  effective  prevention  of  abuses  in  the  medicare  and 
medicaid  programs,  the  Committee  is  concerned  that  such  proceedings  not  be 
initiated  lightly.    It  is  anticipated  that  the  Secretary  will  administer 
the  civil  penalty  judiciously,  using  it  only  where  the  severity  of  the 
violation  so  warrants.    Further,  the  Committee  expects  that  cases  initiated 
under  this  provision  will  be  subject  to  full  investigation  and  substantiation 
and  that  alleged  violators  will  receive  procedural  rights  consistent  with 
administrative  due  process. 

The  provision  would  become  effective  upon  enactment. 
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Section  6338  -  Limitation  of  Medicare  and  Medicaid 
Payments  for  Certain  Drug 

The  Committee 1 s  proposal  would  discontinue  Medicare 
Part  B  and  Medicaid  reimbursement  for  those  prescription 
drugs  which  were  approved  prior  to  the  1962  amendments  to 
the  Federal  Food  Drug  and  Cosmetic  Act   (FFDCA)   and  sub- 
sequently are  determined  to  be  less  than  effective  in  use. 

Prior  to  the  1962  amendments  drugs  were  tested  and 
approved  for  their  safety  only.     The  1962  amendments  est- 
ablished the  current  requirement  that  drugs  be  proven 
effective  and  required  that  all  drugs  which  were  approved 
for  their  safety  at  that  time  be  reviewed  for  their  efficacy. 
The  review  has  been  performed  in  a  two  step  process  and  is 
still  being  conducted. 

The  first  step  of  the     review  is  conducted  by  expert 
scientific  advisory  committees,  which  report  to  the  Com- 
missioner of  the  Food  and  Drug  Administration;  and  the  second 
step  is  conducted  by  the  Commissioner.     If,  after  all  review 
is  completed,  the  Secretary  of  HHS  determines  that  a  drug  is 
less  than  effective  for  all  conditions  of  use;  the  Secretary 
proposes  an  order  to  withdraw  approval  of  the  drug  and  issues 
a  notice  of  an  opportunity  for  a  hearing  under  section  505  (e) 
of  the  FFDCA.     When  the  Secretary  has  made  such  a  determination 
about  a  drug,  the  Committee  believes  that  the  drug's  use  should 
not  be  reimbursed  unless  there  is  a  compelling  medical  justi- 
fication for  its  use.     If  the  drug  is  subsequently  proven  to 
be  effective,  then  reimbursement  would  be  allowed.  Termination 
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of  reimbursement  would  also  apply  to  all  identical,  related 
or  similar  drug  products  which  are  not  medically  necessary. 
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Section  6339  -  Withholding  of  Payments  for  Certain 
Medicaid  Providers 

The  Committee  recognizes  that  certain  institutional  and  individual 
Medicaid  providers  subject  to  offsets  for  the  collection  of  overpayments 
may  terminate  or  substantially  reduce  their  participation  in  Medicaid, 
leaving  the  State  Medicaid  agency  and  the  Secretary  unable  to  recover 
the  amounts  due.    This  provision  establishes  a  mechanism  for  determining 
the  amount  of  Medicaid  overpayment  and  withholding  payments  to  Medicare 
institutional  providers  and  individual  Medicare  providers  who  accept 
payment  on  the  basis  of  assignment,    It  is  the  intention  of  the  Committee 
to  condition  the  noted  participation  in  Medicare  on  the  stated  interaction 
with  Medicaid  just  as  the  law  now  provides  for  withholding  Medicaid  payments 
from  providers  subject  to  an  overpayment  claim  under  Medicare.  The 
Committee  recognizes  that  providers  who  refuse  assignment  are  not  subject 
to  the  provision.    This  is  true  because  there  is  no  mechanism  to  effect  an 
on  offset  in  the  care  when  the  patient  makes  payment  directly  to  the 
provider . 
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Technical  Corrections  for  ErrcrsMade  by  the  Medicare 
and  Medicaid  Amendments  of  1980  (Section  6340) 

Several  technical  drafting  errors  were  included  in  present  law  by 
the  Medicare  and  Medicaid  Amendments  of  1980  (title  IX  of  Public  Law  96- 
499,  the  Omnibus  Budget  Reconciliation  Act  of  1980).    The  most  significant 
of  these  errors  is  the  deletion  from  prior  law  of  a  provision  limiting 
medicare  Part  B  reimbursement  to  the  lower  of  the  provider's  customary 
charge  or  the  reasonable  cost  of  the  covered  service. 
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Reduction  and  Repeal  of  Professional  Standards  Review 
Organizations  (PSRO's)(Sections  6341-6345) 

Under  present  law,  PSRO's  are  charged  with  the  comprehensive  and 
ongoing  review  of  the  services  provided  under  medicare,  medicaid  and 
the  maternal  and  child  health  programs.    PSRO's  determine,  for  purposes 
of  reimbursement  under  these  programs,  whether  services  are:  (1)  medically 
necessary,  (2)  provided  in  accordance  with  professional  standards,  and 
(3)  in  the  case  of  institutional  services,  rendered  in  the  appropriate 
setting. 

PSRO's  are  formed  by  organizations  representing  substantial  numbers 
of  practicing  physicians  in  194  geographic  areas  nationwide.    There  are 
currently  47  fully  designated  and  140  conditionally  designated  PSRO's  in 
operation. 

The  major  focus  of  the  PSRO  program  has  been  on  review  of  inpatient 
hospital  services.    While  PSRO's  are  also  charged  with  review  responsibilities 
in  other  health  care  settings,  budget  restrictions  have  limited  review 
outside  the  hospital  setting. 

Under  the  bill,  the  Secretary  of  Health  and  Human  Services  would  be 
required  to  develop  and  apply  specific  criteria  for  the  evaluation  of  the 
performance  of  PSRO's.    On  the  basis  of  such  evaluations,  the  Secretary  would 
be  permitted  to  terminate  no  more  than  one-half  of  all  PSRO's  prior  to 
October  1,  1982.    States  would  have  the  option  of  contracting  with  PSRO's 
for  medicaid  review  at  a  75  percent  Federal  matching  rate. 

Under  sections  6341-6345  of  the  bill,  the  Secretary  of  HHS  would  be 
required,  by  September  30,  1981,  to  establish  specific  criteria  for 
evaluation  of  the  performance  of  PSRO's.    Those  criteria  would  take  into 
account  the  PSRO's  effectiveness  in  monitoring  the  quality  of  care,  managing 
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its  activities  efficiently,  reducing  unnecessary  utilization  and  such 
other  criteria  as  the  Secretary  may  determine  appropriate.    Based  on  the 
criteria  so  established,  the  Secretary  would  be  required  to  assess  the 
performance  of  PSRO's  and  determine  their  relative  effectiveness. 

The  Secretary  would  then  be  authorized  to  terminate  the  least 
effective  PSRO's,  but  in  no  case  would  the  Secretary  be  permitted  to 
take  action  which  would  result  in  the  termination  or  nonrenewal  of  more 
than  one-half  of  all  PSRO's  prior  to  October  1,  1982. 

Further,  by  October  1,  1982,  the  Secretary  would  be  required  to 
redesignate  PSRO  areas  to  provide  generally  for  a  single  PSRO  area  per 
State.    In  cases  of  very  large  States  (such  as  New  York  and  California) 
where  a  single  PSRO  could  not  carry  out  review  efficiently,  up  to  five 
areas  could  be  designated.    The  Committee  believes  that  in  this  time  of 
reduced  funding  and  elimination  of  less  effective  PSRO's,  the  maximum 
productive  review  can  be  achieved  by  designating  fewer  areas  and  expanding 
the  review  areas  of  the  effective  PSRO's. 

Under  the  provisions  of  the  bill,  the  Secretary  would  be  required  to 
establish  criteria  for  evaluating  the  relative  effectiveness  of  PSRO's. 
It  is  the  intent  of  the  Committee  that  such  criteria  would  be  established 
in  consultation  with  individuals  and  organizations  with  experience  in 
conducting  peer  review.    The  criteria  would  then  be  applied  in  such  a  way 
as  to  terminate  those  PSRO's  which  have  been  the  least  effective  in 
controlling  costs  or  reviewing  the  quality  of  care. 

A  number  of  PSRO's  have  established  effective  mechanisms  for  the 
collection'  and  utilization  of  data  on  hospitals  within  the  PSRO  area. 
This  information  has  proved  useful  in  assisting  PSRO's,  hospitals,  and  the 
medical  community  to  determine  patterns  of  utilization  and  patient  care  and 
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to  reduce  unnecessary  utilization  and  improve  the  quality  of  care. 
It  is  anticipated  that  such  effective  collection  and  use  of  data  will 
be  included  among  the  criteria  used  to  evaluate  PSRO  performance. 

Under  the  bill,  a  PSRO  would  receive  90  days  notice  of  termination. 
The  present  law  right  of  a  PSRO  to  a  hearing  in  the  case  of  termination 
of  an  agreement  would  be  repealed  except  with  respect  to  a  PSRO  with  an 
annual  agreement  in  existence  on  the  date  of  enactment.  Termination  of 
an  agreement  by  the  Secretary  under  this  provision  would  not  be  subject 
to  judicial  review. 

Under  current  law,  the  Secretary  is  required  to  make  payments  to  a 
PSRO  for  expenses  incurred  in  the  performance  of  its  duties  from  the 
medicare  trust  funds  and  from  general  revenue  appropriations  in 
proportion  to  the  costs  attributable  to  each  of  the  programs  reviewed. 
The  costs  of  administration  and  review  with  respect  to  the  medicare 
program  are  paid  from  the  hospital  insurance  trust  fund. 

It  is  the  intent  of  the  Committee  that,  with  respect  to  those  PSRO's 
which  have  not  been  terminated  and  which  continue  to  perform  the  activities 
provided  for  in  their  agreement  with  the  Secretary,  funds  will  continue  to 
be  expended  from  the  medicare  trust  fund  for  purposes  of  PSRO  administration 
and  review  of  medicare  services,  at  no  less  than  the  PSRO's  allocation 
based  upon  the  funding  level  set  forth  in  the  fiscal  year  1981  continuing 
resolution. 

Under  the  bill,  recent  limitations  placed  on  the  scope  of  review  by 
PSRO's  would  be  removed  to  provide  more  flexibility  for  the  remaining 
PSRO's.    Authority  would  be  returned  to  the  Secretary  to  permit  a  PSRO  to 
review  ancillary,  ambulatory,  or  long-term  care  services;.    In  addition, 
PSRO's  would  be  authorized,  rather  than  required,  to  delegate  review 
activities  to  hospitals,  skilled  nursing  facilities  and  intermediate  care 
facilities. 
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With  respect  to  medicaid  review,  section  6343  of  the  bill  would 
provide  States  with  the  option  of  contracting  with  PSRO's  where  they 
believed  their  review  was  effective,  or  carrying  out  their  own  utilization 
review  activities.    A  State  could  elect  to  use  some  but  not  all  of  the 
PSRO's  in  the  State  (and  carry  out  its  own  utilization  review  activities 
in  the  areas  outside  the  areas  of  the  PSRO's  selected).    This  option 
is  designed  to  provide  States  with  maximum  flexibility  to  secure  the  most 
effective  review  possible. 

Federal  sharing  in  the  cost  to  the  State  of  contracting  for  PSRO 
review  would  be  at  the  normal  administrative  matching  rate  for  costs  of 
skilled  medical  personnel,  i.e.,  at  75  percent.    Currently,  the  Secretary 
contracts  with  a  PSRO  to  do  both  medicare  and  medicaid  review  with  the 
Federal  government  financing  100  percent  of  the  cost.    Under  the  bill, 
a  PSRO  would  be  required  to  enter  into  a  contract  with  the  State  at  the 
State's  option  for  medicaid  review  under  terms  and  conditions  similar  to 
those  contained  in  an  agreement  between  a  PSRO  and  the  Federal  government. 
Such  review  could  not  be  inconsistent  with  the  purposes  of  medicare 
review.    The  Committee  anticipates  that  those  PSRO's  which  have  been 
effective  in  reducing  hospital  costs  within  the  State  will  continue  to 
be  funded  by  the  State  for  purposes  of  medicaid  review. 

The  Secretary  of  HHS  would  be  required  to  report  to  the  Congress  by 
September  30,  1982,  on  the  termination  of  PSRO's  occurring  to  that  date 
and  on  the  performance  of  the  remaining  PSRO's. 

Section  6344  of  the  bill  makes  an  additional  conforming  change 
made  necessary  by  the  expected  elimination  of  some  PSRO's.    Under  current 
law,  as  provided  for  in  Public  Law  36-499,  tire  Omnifeus  Budget  Reconci  1  iation 
Act  of  1980,  where  a  beneficiary  m  longer  requires  acute  hospital  services 
but  must  remain  \u  ttie  hospital  because  no  long  term  care  bed  is  available 
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in  the  community,  medicare  reimbursement  is  reduced  to  the  long-term  care 
rate,  with  certain  exceptions.    Under  this  provision,  the  determination 
as  to  whether  the  patient  requires  acute  or  long-term  care  was  to  be 
made  by  a  PSRO.    In  the  absence  of  PSRO  review,  the  provision  would 
become  inoperative. 

Under  the  Committee  bill,  the  Secretary  of  HHS  or  such  agent  as 
the  Secretary  may  designate,  would  be  authorized  in  the  absence  of  a 
PSRO,  to  carry  out  such  review. 

The  section  would  become  effective  upon  enactment. 


354 


Increase  In,  and  Indexing  of,  Part  B  Deductible 
(Section  6347) 

Under  present  law,  medicare  part  B  beneficiaries  are  subject  to  a 
$60  annual  deductible  and  are  thus  responsible  for  the  first  $60  of  the 
cost  of  covered  services  (with  certain  exceptions). 

The  bill  amends  present  law  to  increase  the  annual  part  B  deductible 
from  $60  to  $70,  and,  beginning  in  1983,  to  index  the  deductible  so  that 
it  increases  each  year  by  the  same  percentage  as  the  annual  cost  of  living 
increase  in  monthly  social  security  cash  benefits. 

Each  year,  beginning  in  1982,  the  Secretary  will  announce  the 
amount  of  the  part  B  deductible  for  the  next  calendar  year.    The  deductible 
will  be  rounded  to  the  nearest  multiple  of  $1.    The  Secretary's  announcement 
will  be  made  at  the  time  the  annual  cost-of-living  increase  in  monthly 
social  security  benefits  is  announced.    The  deductible  increase  announced 
will  reflect  the  percentage  increase  in  social  security  benefits  in  that 
year  and  will  become  effective  on  January  1  of  the  following  year. 

Despite  the  upward  spiral  of  health  care  costs,  no  change  has  been 
made  in  the  deductible  since  1973.    The  Committee's  decision  to  increase 
and  subsequently  index  the  part  B  deductible  reflects  its  desire  to  update 
the  deductible  and  to  restrain  increases  in  the  cost  of  the  program  without 
eliminating  benefits  or  imposing  unreasonable  burdens  on  beneficiaries. 
Indexing  the  part  B  deductible  makes  its  treatment  consistent  with  the 
annual  adjustment  of  the  part  A  deducti&Je  and  coirayra.nce,  and  the  annual 
increase  in  the  part  B  pre&itfu  p*u*'\de<S  ?o*"  urvier  present  lax. 

The  increase  in  the  deductible  to  S/'G  wl.11  become  effective  for 
expenses  incurred  during  calendar  year  1982.    The  indexing  of  the  deductible 
will  be  effective  for  expenses  incurred  during  calendar  year  1983  and 
later  years. 
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Incentive  Reimbursement  Rate  for  Renal  Dialysis 
Services  (Section  6348) 

Amendments  to  the  Social  Security  Act  made  in  1978,  Public  Law  95-292, 
were  designed  to  accomplish  several  objectives  including,  among  others, 
providing  incentives  for  the  use  of  lower  cost,  medically  appropriate 
self  dialysis  (particularly  home  dialysis),  as  an  alternative  to  higher 
cost  institutional  dialysis.    With  respect  to  the  objective  of  increasing 
the  use  of  lower  cost  medically  appropriate  home  dialysis,  the  Committee 
notes  that,  since  enactment  of  the  amendments  of  1978,  there  has  been  a 
modest  increase  in  the  numbers  of  end  stage  renal  disease  (ESRD)  patients 
self  dialyzing  at  home.    Considering  the  rapid  decline  in  home  dialysis 
utilization  during  the  initial  5  years  of  the  program,  this  recent  reversal 
of  that  decline  is  encouraging. 

However,  given  the  continuing  escalation  in  both  the  population  of 
ESRD  patients  and  program  costs  and  given  current  estimates  that  a 
substantially  greater  number  of  renal  patients  could  be  dialyzed  in  the 
home  setting,  the  Committee  believes  that  there  is  a  need  for  increased 
efforts  to  stimulate  greater  growth  in  the  percentage  of  patients  dialyzing 
in  the  home.    While  the  Committee  recognizes  that  not  all  patients  are 
medically  appropriate  candidates  for  home  dialysis  and  some  local  variances 
in  the  proportion  of  home  patients  is  understandable,  there  is  concern  that 
in  most  localities  only  a  very  small  percentage  of  ESRD  patients  are 
dialyzing  at  hone. 

The  bill  requires  the  Secretary  of  Health  and  Human  Services  to 
prescribe  in  regulations  a  method  (or  methods)  for  determining  the  amounts 
of  payments  to  be  made  for  renal  dialysis  services,  incorporating  in  a 
single  reimbursement  rate  structure,  reimbursement  for  dialysis  treatments 
in  a  facility  and  dialysis  treatments  in  the  home  setting.    The  method 
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promulgated  by  the  Secretary  would  provide  for  a  prospectively  set  rate 
(or  rates)  for  each  mode  of  care,  and  would  be  established  on  the  basis 
of  a  single  composite  weighted  formula  taking  into  account  the  proportions 
of  an  institution's  patients  dialyzing  in  the  facility  and  those 
dialyzing  at  home.    If  the  Secretary,  after  detailed  analysis  determines 
that  an  alternative  rate  setting  method  would  provide  greater  incentives 
for  increased  use  of  lower  cost  home  dialysis  than  would  a  single 
composite  rate,  such  an  alternative  rate  setting  method  may  be  promulgated. 
The  Committee  intends  that  the  new  method  of  payment  for  dialysis 
services  may  be  used  in  lieu  of  present  law  provisions  concerning  target 
reimbursement  for  home  dialysis  services. 

Because  of  its  concern  over  the  potential  impact  of  the  single 
facility  rate,  the  Committee's  bill  would  require  the  Secretary  to  examine 
an  alternative  method  which  would  incorporate  reimbursement  for  facility 
dialysis  and  home  dialysis  in  one  rate;  that  is,  a  single  composite  rate. 
The  Committee  expects  the  Secretary  to  consider  the  composite  rate  before 
any  regulations  implementing  any  other  changes  in  the  renal  dialysis 
reimbursement  rate  are  promulgated. 

The  Committee  believes  the  composite  rate  approach  will  encourage 
all  facilities  to  pursue  the  goal  of  increasing  self  care,  particularly  home 
dialysis.    The  determination  as  to  where  patients  are  treated,  that  is, 
facility,  facility  self  care,  or  home  and  the  type  of  treatment  provided, 
such  as,  hemodialysis,  standard  peritoneal,  continuous,  ambulatory  peritoneal 
dialysis  remains  the  prerogative  of  the  attending  physician,    tfo  specific 
home  dialysis  goals  are  mandated  but  the  reimbursement  incentive  should 
encourage  the  selection  of  the  least  costly  medically  appropriate  form  of 
treatment  for  each  patient. 

In  addition,  in  an  effort  to  eliminate  any  remaining  disincentives  for 
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home  dialysis,  the  Secretary  would  be  expected  to  consider  some  liberalization 

of  reimbursement  for  home  training  expenses  incurred  by  the  patient  and 

family  member  who  will  assist  them  with  home  dialysis. 

This  provision  would  apply  to  services  furnished  on  or  after  October  1, 

1981. 
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Limits  on  Reimbursement  to  Home  Health  Agencies 
(Section  6349) 

Present  law  authorizes  the  Secretary  of  HHS,  in  determining  the 
reasonable  costs  of  services  furnished  to  medicare  patients,  to  exclude 
costs  estimated  to  be  unnecessary  in  the  efficient  delivery  of  needed 
health  services.    In  implementing  this  authority  with  respect  to  home 
health  services,  the  Secretary  has  established  a  schedule  of  reimbursement 
limits  for  home  health  agencies  which  is  updated  periodically.    The  limits 
are  expressed  in  terms  of  costs  per  visit,  and  although  they  are  established 
by  type  of  service  (e.g.,  skilled  nursing  home  health  aide),  they  are  applied 
to  each  home  health  agency  as  a  single  aggregate  limit,  based  on  the 
agency's  number  of  visits  for  each  type  of  service.    (Currently,  the  limits 
under  this  methodology  are  set  at  the  80th  percentile. 

The  bill  would  reduce  from  the  80th  to  the  75th  percentile  the  medicare 
reimbursement  limits  currently  applied  to  home  health  agency  costs,  thus 
establishing  a  more  stringent  criterion  for  determining  whether  costs  are 
excessive.    In  view  of  the  need  for  cost  constraint,  the  Committee  believes 
these  tighter  limits  are  an  appropriate  means  of  encouraging  efficient 
operation  of  home  health  agencies. 

The  Committee  does  not  intend  to  preclude  the  Secretary  from 
modifying  in  the  future  the  methodology  for  establishing  home  health 
reimbursement  limits  and  recognizes  that,  under  a  modified  approach,  it 
may  no  longer  be  appropriate  to  set  the  limits  at  the  75th  percentile. 
For  example,'  a  limit  determined  in  relation  to  the  mean  of  per  visit  cost? 
may  in  the  future  be  found  to  be  appropriate.   Accordingly,  the  tnVi 
specifies  that  the  limit  is  to  be  either  at  the  75th  percentile  or  such 
lower  percentile  or  such  cocipdrabU  or  Aower  limit  as  the  Secretary  may 
determine.    Whatever  methodology  is  used,  however,  the  intention  is  that 
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the  limits  be  set  at  a  level  no  less  stringent  than  what  is  represented 
by  the  75th  percentile  under  the  current  methodology. 

Under  a  classification  system  used  for  determining  and  applying 
the  current  home  health  reimbursement  limits,  there  are  separate  limits 
for  provider-based  (primarily  hospital-based)  home  health  agencies  and 
for  free-standing  home  health  agencies.    The  limits  for  hospital -based 
agencies  are  significantly  higher  than  those  for  free-standing  agencies. 
Freestanding  agencies  have  questioned  the  fairness  of  the  separate 
category  for  hospital -based  agencies,  claiming  that  the  separate  limits 
discriminate  against  them  and  put  them  at  a  competitive  disadvantage.  Some 
have  also  suggested  that  subjecting  provider-based  home  health  agencies 
to  the  lower  limits  applicable  to  freestanding  agencies  would  offer  an 
opportunity  for  reduction  in  medicare  program  costs. 

On  the  other  hand,  the  justification  given  for  the  current  use  of 
separate  limits  is  that  they  are  necessary  to  avoid  unjust  reimbursement 
penalties  resulting  from  medicare's  hospital  cost  allocation  requirements. 
These  requirements  force  hospital-based  home  health  agencies  to  include 
in  their  cost  reports  a  share  of  the  costs  from  the  hospital's  overhead 
accounts  that  is  not  directly  commensurate  with  the  costs  incurred  by 
freestanding  agencies. 

The  Committee  is  concerned  about  the  apparent  anomaly  of  separate 
limits  for  hospital -based  and  freestanding  home  health  agencies,  despite 
the  fact  that  both  render  similar  services.    Accordingly,  the  Caxii ttet 
expects  the  Secretary  to  make  a  comprehensive  reassessment  of  the  continued 
need  for  separate  limits,  of  the  prospects  for  revising  medicare  hospital 
cost-allocation  procedures,  enti  of  other  possible  changes  in  response  to 
concerns  arising  fra;-.1  ttie  existence  of  separate  limits.    The  Committee 
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requests  that  the  Secretary  report  to  the  Congress  no  later  than 
January  1,  1982,  on  the  findings  of  this  study,  and  include  in  the  report 
any  planned  or  proposed  changes  relating  to  the  issue  of  separate  limits 
and  the  timetable  for  their  implementation. 

Section  424  of  the  bill  is  effective  with  respect  to  cost  reporting 
periods  of  home  health  agencies  ending  after  September  30,  1981,  but  the 
lower  limits  would  be  applied  in  proportion  to  that  part  of  the  agency's 
cost  accounting  period  occurring  after  that  date. 
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Nutritional  Therapy  Under  the  End  Stage  Renal  Disease 
Program  (Section  6350) 

Present  medicare  law  provides  no  coverage  for  nutritional  therapy 
for  the  treatment  of  end  stage  renal  disease  (ESRD). 

The  bill  would  provide  coverage  under  the  medicare  program  for 
nutritional  therapy,  when  it  is  used  as  a  means  of  delaying,  or 
substituting  for,  the  provision  of  kidney  dialysis,  for  those  beneficiaries 
who  would  otherwise  qualify  for  meG.care  benefits. 

Nutritional  therapy  may,  in  general,  be  defined  as  the  use  of 
specifically  manufactured  foods  that  are  of  "high  biologic  value". 
These  foods  may  help  5n  individual  with  end  stage  renal  disease  to  maintain 
an  appropriate  level  of  protein  in  their  diet,  while  at  the  same  time 
providing  certain  essential  amino  acids  and  sufficient  calories  to  maintain 
nitrogen  balance. 

There  is  limited  evidence  that  nutritional  therapy  may  delay  the 
necessity  for  renal  dialysis  or  may  result  in  a  reduction  in  the  number 
of  renal  dialysis  treatments  required.    The  Committee  is  aware  that  the 
use  of  nutritional  therapy  in  the  treatment  of  end  stage  renal  disease  is 
a  new  approach  and,  therefore,  expects  the  Secretary  to  implement  this 
provision  in  a  manner  which  will  ensure  that  payment  will  be  made  under 
this  provision  only  where  there  is  evidence  that  nutritional  therapy  is 
cost-effective. 

The  Committee  is  concerned  that  little  data  is  available  regarding 
the  costs  of  nutritional  therapy  supplies  and  other  costs  associated  with 
nutritional,  therapy,  and  that  nutritional  therapy  as  a  treatment  modality 
is  in  the  process  of  development  and  change.    The  Cwntrnttee  expects  the 
Secretary,  in  consultation  with  experts  in  the  fields  of  nephrology  and 
nutrition  (especially  nutritional  therapy)  and  with  suppliers  of  nutritional 
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therapy  supplies,  to  establish  regulations  and  guidelines  for  the  coverage 
of,  and  reimbursement  for,  nutritional  therapy  supplies  and  related 
physician  and  other  services. 

Under  current  law,  entitlement  to  benefits  under  part  A  of  medicare 
and  eligibility  to  enroll  under  part  B  begins  with  the  third  month  after 
the  month  in  which  a  regular  course  of  renal  dialysis  is  initiated.  (In 
addition,  eligibility  can  be  established  by  reason  of  kidney  transplantation). 
The  bill  would  provide  entitlement  to  benefits  beginning  with  the  earlier 
of  the  third  month  after  the  month  in  which  a  regular  course  of  renal 
dialysis  is  initiated  or  the  third  month  after  the  month  in  which  a  regular 
course  of  renal  dialysis  would  have  been  initiated  but  was  not  initiated 
because  nutritional  therapy  was  provided.    The  Committee  recognizes  the 
difficulty  in  fixing  a  precise  date  on  which  renal  dialysis  would  have  begun, 
but  expects  the  Secretary  to  establish  guidelines  and  regulations  to  ensure 
that  only  those  patients  with  end  stage  renal  disease  become  eligible  for 
medicare  benefits  under  this  provision. 

The  enactment  of  this  provision  shall  not  be  construed  as  releasing 
the  Secretary  from  his  obligation,  under  Public  Law  96-499,  to  study  and 
conduct  a  demonstration  project  and  submit  legislative  recommendations  to 
the  Congress  by  December  5,  1982,  concerning  the  effectiveness  of  nutritional 
therapy  in  early  renal  failure  in  retarding  or  arresting  the  progression  of 
the  disease  with  a  resultant  deferment  of  dialysis. 

The  effective  date  of  the  section  specifies  that  no  person  can  establish 
entitlement  to  benefits  under  this  provision  on  the  basis  of  nutritional 
therapy  furnished  before  October  1,  1981. 
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Section-by-Section  Analysis 


Section  101.    Reduction  is  Medicaid  Payments  to  States.  Federal 
matching  payments  to  all  States  would  be  reduced  by  3%  in  FY  1982,  2% 
in  FY  1983,  and  1%  in  FY  198k.    A  State  could  lover  its  reduction  by  1/3 
if  it  (1)  has  a  qualified  hospital  cost  reviev  program;  (2)  has  an  unemploy- 
ment rate  greater  than  150  percent  of  the  national  average;  or  (3)  demonstrates 
recoveries  from  fraud  and  abuse  control  activities  or  third  party  recoveries 
equalling  1  percent  of  Federal  payments.    A  State  which  met  all  three  criteria 
would  experience  no  reduction  in  its  Federal  payments. 

Section  102.    Hospital  Reimbursement  Bate  Determinations.  Eliminates 
the  current  requirement  that  States  pay  hospitals  on  a  Medicare  "reasonable 
cost"  basis  for  inpatient  services  under  Medicaid.  Requires  instead  that 
Medicaid  payments  be  "reasonable  and  necessary  to  the  efficient  and  economi- 
cal delivery  of  services."    Further  requires  that,  by  FY  198^,  State  Medi- 
caid programs  use  a  system  under  which  payment  amounts  are  set  on  a  prospec- 
tive basis. 

Section  103.     Competitive  Arrangements  for  Payment  for  Laboratory 
Services,  Medical  Devices,  and  Drugs.    Eliminates  recipient  "freedon  of 
choice"  with  respect  to  lab  services,  medical  supplies,  and  drugs,  and 
authorizes  States  to  purchase  these  services  through  competitive  bidding 
arrangements . 


Section  10k.    Elimination  of  the  EPSDT  Penalty.    Under  current  lav, 
'States  that  fail  to  inform  all  AFDC  families  of  the  availability  of  EPSDT 
services,  to  provide  screening  upon  request,  and  to  arrange  for  treatment, 
are  subject  to  a  1%  reduction  in  their  Federal  match  under  AFDC  program. 
The  bill  would  repeal  this  1%  penalty,  but  would  retain  the  program  re- 
quirements . 

Section  105.  -'Repeal  of  Required  Medicaid  Coverage  for  Individuals  Aged 
18-21 .     The' "bill  would  repeal  the  requirement  in  current  lav  that  States 
provide  Medicaid  coverage  to  persons  aged  16-21  who  would  be  eligible  for 
AFDC  cash  assistance  if  they  were  attending  school.    States  could,  at  their 
option,  continue  to  provide  coverage  to  this  population. 

Section  106.  Waiver  of  Medicaid  Requirements.  Authorizes  the  Secre- 
tary to  waive  those  requirements  of  Medicaid  lav  neces.sg.ry  to  allow  States 
to  (l)  implement  a  case-mane-gement  system  for  primary  ctre,  (2)  "lock"  re- 
cipients vho  chronically  overrtilice  services  ist©  a  designated  provider, 
(3) Share  vita  recipients  any  cost  savings  resulting,  from  their  use  of  more 
cost-effective  delivery  systems  (e.g.,  KMOs),  or  (k)  exclude  from  the  pro- 
gram those  providers  that  systematically  abuse  the  program.     In  addition, 
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the  Secretary  would  "be  authorized  to  allov  localities  to  act  as  central 
brokers  in  giving  recipients  a  choice  of  competing  health  plans.    A  waiver 
request  could  not  he  approved  if  it  would  substantially  impair  access  to 
services  of  adequate  quality. 

Section  107.    Removal  of  Medicare  Reasonable  Charge  Limitation.  Re- 
peals the  requirement  in  current  law  that  State  payments  to  physicians  not 
to  exceed  Medicare  "reasonable  charge"  levels. 

Section  108.    Permitting  Medicaid  Matching  for  Payments  to  Promote 
Closing  and  Conversion  of  Underutilized  Hospital  Facilities.  Authorizes 
States  to  pay  for  costs  associated  with  closure  or  conversion  of  hospitals 
(other  than  those  in  underserved  areas).    The  Secretary's  approval  for  such 
payments  would  be  required  only  where  the  total  reimbursement  to  the  hos- 
pital exceeds  Medicare  "reasonable  cost"  levels. 

Section  109.     Options  for  the  Provisions  for  the • Provision  of  Home 
and  Community-Based  Care  and  Requirement  of  Pre  Admission  Screening  for 
Long-Term  Care  Fatients.     The  bill  would  authorize  States,  at  their  option, 
to  cover  a  range  of  non-institutional  long-term  care  services  if  they  can 
assure  the  Secretary  that  the  casts  of  their  plans  would  not  exceed  the 
costs  of  providing  long-term  care  under  their  current  programs.    The  bill 
would  also  require  States,  by  FY  1983,  to  establish  a  mechanism  to  assess 
recipients  seeking  nursing  home  care  to . determine,  prior  to  admission,  their 
need  for  such  care  in  light" of  available  alternatives. 


Section  110.    Encouraging    HMO  Participation  in  State  Medicaid  Plans. 
Raises  the  limitation  on  Medicare  and  Medicaid  enrollment  in  EMOs  partici- 
pating in  Medicaid  from  505*  of  total  membership  to  75*.    In  the  case  of 
.public  EMOs,  this  limitation  could  be  waived  entirely.    States  would  also 
be  authorized  to  negotiate  with  HMOs  to  guarantee  them  minimum  enrollment 
periods  of  up  to  6  months  for  Medicaid  enrollees. 

Section  111.    Eliminating  Federal  Matching  for  Excessive  Pre-operative 
Stays  and  Unnecessary  Tests.    Denies  Federal  matching  for  (l)  a  pre-operative 
hospital  stay  of  more  than  one  day  (2)  inpatient  hospital  tests  not  speci- 
fically ordered  by' the  attending  physician. 

Section  112.    Permitting  ^Physician  Assistants  and  Nurse  Practitioners  to 
Perform  Certain  Recertifications .    Under  current  lav,  Medicaid  recipients  in 
SKFs  and  ICFs  must  be  certified  every  60  days  as  being  in    need  of  such  ser- 
.  vices  by  a  physician.    The  .-bill  would  authorize  States  to  allov  PAs  and  NPs 
to  make  this  recertification. 

Section  113.    Limitation  on  Requirement  for  Collerticn  of  Third  Party 
Payments.    Authorizes  States  to  forego  recovery  of  third  party  liabilities 
for  care  received  by  Medicaid  recipients  is  cases  vhere  the  cost  of  recovery 
would  exceed  the  amount  that  could  be  recovered. 
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Section  Ilk.      Repeal  of  Obsolete  Authority  fcr  Medical  Assistance. 

Section  115.      Study  of  Federal  Medical  Assistance  Percentage  Formula. 
The  bill  requires  the  Comptroller  General,  in  consultation  vith  the  Advisory 
Committee  on  Intergovernmental  Relations,  to  study  the  current  matching 
formula  and  to  recommend  revisions  to  Congress  by  March  31,  1982. 

Title  -II  Medicare  and  Medicaid  Changes 

Section  201.    Elimination  of  Occupancy  Test  for  Hospital  Long-Term  Care 
in  Nonpublic  Hospitals.    Eliminates  the  occupancy  test  currently  used  to  de- 
termine vhether  Medicare  or  Medicaid  should reimburse  hospitals  at  the  acute 
care  rate  or  at  the  lower  long-term  care  rate  for  inpatients  vho  do  not 
require  acute  care  but  for  vhom  no  long-term  care  bed  is  evailable  in  the 
areal    Under  current  law,  reimbursement  is  not  reduced  to  the  lower  rate  un- 
less hospital's  annual  occupancy  rate  is  below  B0%  percent;  for  Medicaid 
purposes,  this  test  would  be  eliminated  except  in  the  case  of  public  hospitals. 

Section  202.    Civil  Money  Penalties.    Authorizes  the  Secretary  to  im- 
pose, with  respect  to  any  Medicare  or  Medicaid  claim  determined  to  be  fraudu- 
lent, a  civil  money  penalty  of  up  to  $2000  per  item  and  an  assessment  of  up 
to  twice  the  amount  fraudulently  claimed.     The  Secretary  would  also  be 
authorized  to  suspend  any  person  determined  to  have  filed  a  fraudulent  claim 
from  the  Medicare  or  Medicaid  programs. 

Section  203.    limitation  on  Medicare  and  Medicaid  Payments  for  Certain 
Drugs .    Prohibits  payment  under  Medicare  or  Medicaid  in  the  case  of  drugs 
where  the  FDA,  after  reviewing  the  recommendations  of  its  expert  advisory 
committees,  determines  that  the  drug  does  not  meet  the  criteria  for  being 
'safe  and  effective  and  issues  a  notice  of  an  opportunity  for  a  hearing. 

•"  Section  20h .  ."Withholding  of  Payments  for  Certain  Medicaid  Providers. 
Authorizes  the  Secretary  to  offset,  from  reimbursements  due  to  Medicare 
providers,  overpayments  made  to  them  under  Medicaid  in  cases  where  they 
have  terminated  or  substantially  reduced  their  participation  in  Medicaid. 

Section  205.    Technical  Corrections  for  Errors  Made  by  the  Medicare 
and  Medicaid  Amendments  of  i960. 


Section  211.    Making  Delegated  Review  Optional.     Eliminates  the. re- 
quirement in  current  law  that  PSROs,  in  determining,  whether  care  pro- 
vided to  Medicare  and  Medicaid  patients  is  medically  necessary,  rely  on 
the  findings  of  hospital's  utilization  review  (UR)  committee. 


Section  212.    Assessment  of  PSRO  Performance.    Directs  the  Secretary 
to  assess  the  relative  performance  of  each  PSRO  in  (l)  monitoring  the  quality 
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of  patient  care,  (2)  reducing  unnecessary  utilization,  and  (3)  managing 
its  activities  effectively.    Based  on  this  assessment,  the  Secretary  is 
authorized  to  terminate  up  tc  one  half  of  current  PSROs  by  the  end  of 
FY  1962. 

Section  213.    Optional  Use  of  PSROs  Under  State  Medicaid  Plans. 
Repeals  the  current  requirement  that  States  generally  contract  with  PSP.Os 
to  undertake  utilization  review;  allows  States,  at  their  option,  to  use 
PSPOs  in  carrying  out  their  utilization  review  responsibilities. 

Section  2lk .     Secretarial  Determination  in  Lieu  of  PSRO  Certification. 
Authorizes  the  Secretary,  or  any  agent  the  Secretary  designates,  to  make 
the  determinations  as  to  whether  a  Medicare  or  Medicaid  patient  in  a  hos- 
pital requires  acute  care  or  a  lower  level  of  care  for  purposes  of  deter- 
mining reimbursement  levels  (see  Section  201). 

Section  215.    Redesignation  of  PSRO  Areas.     Directs  the  Secretary,  in 
conjunction  with  the  termination  of  ineffective  PSROs,  to  consolidate  PSPO 
"areas  so  that  there  are  no  mere  that  5  PSROs  in  any  State. 


Section  301.    Elimination  of  Carryover  from  Previous  Year  of  Incurred 
Expenses  fcr  Meeting  the  Part  E  Deductible.     Under  Medicare  Part  B,  bene- 
ficiaries are  required  to  incur  $60  annually  in  expenses  for  most  covered 
medical  services  before  the  program  will  begin  making  payments.     In  deter- 
mining whether  the  $60  deductible  has  .been  met,  the  Secretary  now  considers 
expenses  incurred  in  the  current  calendar  year  plus  those  incurred  in  the 
last  three  months  of  the  preceding  calendar  year.    The  bill  would  eliminate 
consideration  of  this  3-month  carryover  from  the  previous  year. 

Section  302.     Increase  In.  and  Indexing  of,  Part  B  Deductible.  Increases 
the  $60  Part  B  deductible  to  $70  in  calendar  year  1962,  and,  beginning  in 
1983,  indexes  the  deductible  by  the  same  percentage  as  the  annual  Social 
Security  cash  benefits  increase. 

Section  303.     Incentive  Reimbursement  Rate  for  Renal  Dialysis  Services. 
Requires  the  Secretary  to  establish  prospectively  determined  reimbursement 
rates  for  outpatient  renal  dialysis  under  Medicare  Fart  B  in  order  to  pro- 
vide incentives  for  use  of  the  least  costly  treatment  settings. 

Section  30 i-.    limits-  on  Reimbursement  to  Home  Health  Agencies.  Reduces 
the  limits  cr.  reimbursement  to  home  health  agencies  from  the  80th  to  the 
75th  percentile  of  costs  per  visit. 

Section  305.    Nutritional  Therapy  Under  End-Stage  Renal  Disease  Program. 
Authorizes  Medicare  Fart  B  coverage  for  nutritional  therapy  services  for 
end-stage  renal  disease  patients  where  such  therapy  serves  to  eliminate  or 
reduce  the  need  fcr  dialysis  treatment. 


CHAPTER  12  --    ORDERLY  CLOSURE,  TRANSFER,  AND 
ACHIEVEMENT  OF  FINANCIAL  SELF-SUFFICIENCY 
OF  PUBLIC  HEALTH  SERVICE  HOSPITALS  AND  CLINICS 


I.  LEGISLATIVE  BACKGROUND 

Legislation  to  eliminate  free  medical  care  for  merchant  seamen  and  to 
eliminate  the  requirement  for  maintaining  a  system  of  Public  Health  Service 
hospitals  and  clinics,  H.R.  3223,  was  introduced  by  Mr.  Madigan  and  Mr.  Broy- 
hill  on  March  23,  1981  „    Legislation  to  provide  for  the  prompt  and  orderly 
closure  of  PHS  hospitals  and  clinics,  H.R.  3768,  was  introduced  by 
Mr.  Waxman  on  June  2,  1981. 

II.  SUMMARY  OF  LEGISLATION 

The  purpose  of  this  legislation  is  to  respond  to  the  reconciliation 
instruction  to  the  Committee  contained  in  H.  Con'.  Res.  115,  which  assumes 
a  reduction  in  Fiscal  Year  1982  outlays  for  the  operation  of  Public  Health 
Service  (PHS)  hospitals  and  clinics  in  the  amount  of  $92  million  and  further 
assumes  no  outlays  for  these  facilities  in  FY  1983.     The  legislation  amends 
Part  C  of  Title  III  of  the  Public  Law  93-155  for  the  purpose  of  authorizing 
the  Secretary  of  the  Department' of  Health  and  Hunan  Services  (HHS)  to  close^ 
transfer  to  community  control,  or  continue  to  operate  (on  a  financially 
self-sufficient  basis)  the  PHS  hospitals  and  clinics.     This  legislation  does 
not  affect  the  entitlement  of  merchant  seamen  and  other  categories  of  per- 
sons to  free  medical  care. 
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III.     BACKGROUND  FOR  PROPOSAL 

The  Public  Health  Service  (PHS)  hospital  and  clinic  system  dates  back 
to  1798,  when  Congress  enacted    legislation  for  the  relief  of  sick  and  dis- 
abled seamen.     This  Act  entitled  American  seamen  to  free,  all-inclusive  health 
care  from  the  Federal  Government.     Federal  hospitals  were  established  to  meet 
this  need.     The  first  were  located  in  Norfolk,  Virginia?  Boston,  Massachusetts 
and  New  Orleans,  Louisiana,  where  they  continue  to  function  today.    While  the 
primary  mission  of  the  PHS  hospital  and  clinic  system  has  always  been  to  pro- 
vide comprehensive  health  care  to  American  seamen,  over  time  the  service  role 
of  the  hospitals  and  clinics  has  expanded  to  encompass  other  population  groups 
within  the  communities  in  which  they  are  located. 

Today,  .the  PHS  system  provides  a  wide  range  of  medical  and  health  ser- 
vices to  3  groups  of  beneficiaries.     Primary  beneficiaries  consist  of  American 
seamen  (including  those  employed  on  American  flag  vessels  in  the  deep  sea, 
fishing,  inland  waterways,  and  offshore  industries),  active  duty  Coast  Guard 
personnel,  PHS  Commissioned  Corps  officers,  and  National  Oceanographic  and 
Atmospheric  Administration  officers  and  crew.     Secondary  beneficiaries  include 
Department  of  Defense  active  duty  personnel  and  dependents,  retired  uniformed 
services  personnel  and  their  dependents,  Hansen's  disease  patients;  and 
Federal  employee  compensation  cases.     The  third  category  might  be  termed 
community  beneficiaries.     These  are  persons  provided  services  through  com- 
munity programs  undertaken  by  PHS  hospitals  and  clinics,  emergency  cases, 
special  study  patients  and  foreign  seamen. 

The  PHS  system  currently  consists  of  8  general  medical  and  surgical 
hospitals,  and  28  clinics  and  the  National  Hansen's  Disease  Center.     Two  of 
the  clinics  operate  independently";   the  rest  act  as  referral  centers  for  the 
hospitals  they  serve. 
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The  hospitals  are  located  in  Baltimore,  Maryland;  Boston,  Massachusetts; 
Nassau  Bay,  Texas;  New  Orleans,  Louisiana;  Norfolk,  Virginia;  San  Francisco, 
California;  Seattle,  Washington;  and  Staten  Island,  New  York.     They  offer 
a  wide  range  of  medical,  surgical,  dental  and  other  health  services,  inclu- 
ding occupational  therapy,  pharmacy,  physical  therapy,  radiology  and  social 
services,  alcoholism  and  drug  abuse  treatment  and  prevention,  family  plan- 
ing, and  nutrition  programs.     In  addition,  the  hospitals  also  perform  various 
research  and  training  functions.    Total  bed  capacity  is  1,839.     In  FY  1980, 
the  hospitals  handled  35,200  admissions  and  1.8  million  outpatient  visits. 

The  clinics  are  located  in  inland  and  coastal  port  cities:  Atlanta, 
Georgia;  Buffalo,  New  York;  Charleston,  South  Carolina;  Chicago,  Illinois; 
Cincinnati,  Ohio;  Cleveland,  Ohio;  Detroit,  Michigan;  Galveston,  Texas;  Hono- 
lulu, Hawaii;'  Houston,  Texas;  Jacksonville,  Forida;  Memphis,  Tennessee;  Miami, 
Florida;  Mobile,  Alabama ;  New  York,  New  .York;  Philadelphia,  Pennsylvannia; 
Pittsburg,  Pennsylvannia;  Port  Arthur,  Texas;  Portland  Maine;  Portland,  Oregon; 
St.  Louis,  Missouri;  San  Diego,  California;  San  Juan,  Puerto  Rico;  San  Pedro* 
California;  Savannah,  Georgia;  Tampa,  Florida;  and  Washington,  D.C..     In  1980, 
they' handled  approximately  840,000  medical  and  dental  visits. 

Under  current  law,  the  Secretary  is  required  to  maintain  the  level  and 
range  of  health  care-  and  other  health-related  activities  services  -at  the  8 
hospitals  at  the  same  level  and  .range  that  was  in  effect  on  January  1,  1973. 
Under  section  818  of  Public  Law  93-155,   the  Secretary  is  only  authorized  to 
close  or  transfer  control  of" any  of  these  8  facilities  if  Congress  by  law 
specifically  authorized  such  action.     Section  818  (b)(2)  specifically  requires 
that  any  legislative  recommendation  to  close  or  transfer  a  praticular  hospi- 
tal must  be  accompanied  by  the  unqualified  approval  of  the  local  and  State 
health  planning  agencies. 
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The  Committee  notes  that,  although  the  Secretary  has  requested  legis- 
lative authority  to  close  or  transfer  the  8  hospitals,  he  has  made  no  copies 
of  any  planning  agency  approvals  available  to  the  Committee  in  connection 
with  this  recommendation.     The  Committee  would  further  note  that,  in  res- 
ponse to  a  request  from  the  Subcommittee  on  Health  and  the  Environment,  the 
Department  was  unable  to  furnish  any  studies  or  analysis  of  the  impact  of 
closure  of  the  hospitals  or  clinics  upon  (a)  the  users  of  the  services 
provided  by  those  facilities,   (b)  the  employees  of  those  facilities,  or 
(c)   the  communities  in  which  these  facilities  are  located.     The  Committee 
regrets  the  lack  of  any  such  documentation. 

IV.  COMMITTEE  PROPOSAL 

The  Committee  recognizes  that  budgetary  constraints  preclude  the  con- 
tinued appropriation  of  funds  at  current  levels  of  support  for  the  PHS  hos- 
pital and  clinic  system.     However,   the  Committee  believes  that  precipitous 
clos-ure  of  the  hospitals  and  clinics  would  waste  valuable  resources  and 
impose  unnecessary  hardships  on  the  patients,   the  staffs,  and  the  surround- 
ing communities.     With  proper  planning  and  coordination,  many  of  these 
hospitals  and  clinics  might  be  transferred  to  State,  local,  or  private  con- 
trol, or  might  continue  to  deliver  health  care  under  Federal  sponsorship  on 
a  financially  self-sufficient  basis.     The  Committee  proposes  a  legislative 
framework  for  a  rational  conversion  of  the  PHS  system. 

Under  the  Committee's  proposal,  the  Secretary  would  be  required  to 
take  the  steps  necessary  to  assure  that,  by  September  30,  1982,  all  of  the 
PHS  hospitals  and  clinics  were  transferred  to  local  ownership,  financially 
self-sufficient  Federal  institutions,  or  closed.     The  Committee  proposal  gives 
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the  Secretary  the  authority  necessary  to  accomplish  this  difficult  task  in 
a  reasonable,  and  responsible  manner. 

The  Committee  proposal  instructs  the  Secretary  to  notify  each  hospital 
and  clinic,  and  the  Governor  of  each  State  and  the  chief  executive  of  each 
locality  in  which  a  facility  is  located,  that  proposals  for  transfer  or  self- 
sufficiency  should  be  submitted  to  the  Secretary  no  later  than  September  1, 
1981.     The  purpose  of  this  requirement  is  to  give  facilities  and  potential 
sponsors  a  reasonable  opportunity  to  prepare  acceptable  proposals. 

By  September  30,  1981,  the  Secretary  is  required  to  review  all  the 
proposals  he  has  recieved  and  to  make  a  determination  as  to  whether  a  facil- 
ity will  be  closed  or  continued  in  1982  pending  transfer  or  achievement  of 
self-sufficiency  by  September  30,  1982.     The  Committee  expects  the  Department 
to  assist  applicants  and  potential  applicants  in  developing  acceptable  pro- 
posals promptly  upon  receipt,  and  to  bring  to  an  applicant's  attention,  as 
early  as  possible,  any  deficiencies  that  woud  preclude  acceptence  of  the 
proposal,  and  to  make  suggestions  for  curing  any  such  deficiencies. 

'•    The  Committee  wishes  to  emphasize  that  its  proposal  does  not  repeal 
section  818  of  Public  Law  93-155,  and  that  the  provisions  of  this  legislation 
will  continue  to  apply  to  the  Secretary  until  September  30,  1981.    At  the 
time,  the  Secretary,  under  the  Committee's  proposals,  will  make  the  decision 
as  to  whether  to  close,  transfer,  or  continue  on  a  self-sufficient  basis  each 
.of  the  8  hospitals.     The  procedural  and  operational  requirements  of  section 
818  would  make  implemenation  of  transfer  or  self-sufficiency  impractical. 
Accordingly,  the  Committee  proposal  would  supercede  these  provisions  as.  of 
October  1,  1981,  in  the  case  of  facilities  selected  for  transition  during 
FY  1982. 
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The  Secretary  is  to  base  his  decision  on  3  criteria:     (1)  whether  the 
facility  will  be  maintained  as  a  general  health  care  facility  providing  a 
range  of  services  to  the  population  within  its   service  area;  (2)  whether  the 
facility  will  continue  to  make  services  available  to  existing  patient  popu- 
lations, and  (3)  whether  the  facility  has  a  reasonable  expectation  of  finan- 
cial viability  or  self-sufficiency. 

In  determining  whether  a  facility  will  be  maintained  as  a  general  health 
care  facility  providing  a  range  of  services,  the  Committee  intends  that  the 
Secretary  not  consider  those  proposals  that  would  convert  an  existing  hospital 
to  a  specialty  or  limited-use  facility,  such  as  one  providing  only  psychiatric 
services  or  long-term  care.    However,  the  Committee  does  recognize  that,  in 
some  cases,  a  portion  of  a  hospital  may  be  most  appropriately  used  by  a  local 
public  health  agency  for  a  specific  purpose  such  as  care  of  refugees.  Accord- 
ingly,  the  Committee  measure  makes  an  exception  to  the  general-health-care 
facility  criterion  in  the  case  of  a  proposal  by  a  local  public  entity  for  the 
transfer  of  a  discrete,  minor,  freestanding  part  of  a  hospital  for  the  purpose 
of  continuing  the  provision  of  services  to  refugees.     One  example  of  such  a 
program  is  the  screening  now  conducted  by  the  the  PHS  Hospital  in  San  Francisco 
under  the  funding  of  the  Indochinese  Refugee  Assistance  Program.     The  Com- 
mittee would  expect  the  Secretary  to  give  the  most  serious  consideration  to 
a  proposal  from  a  local  entity  to  continue  this  screening  program  with  Federal 
and  non-Federal  funds. 

In  determining  whether  a  facility  will  continue  to  make  services  avail- 
able to  existing  patient  populations,   the  Secretary  should  satisfy  himself 
that  the  patients  now  being  served  by  the  facility  will  continue  to  have 
reasonable  access  to  its  services,  and  that  the  services  offered  will  be 
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sufficient  in  scope  to  meet  the  needs  of  those  patients.     The  Committee 
recognizes  that  many  of  the  patients  who  now  receive  services  at  PHS 
facilities  without  charge  would,  under  any  transfer  and  self-sufficiency 
plan,  be  expected  to  reimburse  the  facilities  for  services,  whether  through 
third  party  coverage  or  self -payment. 

In  determining  whether  a  proposal  for  transfer  has  a  reasonable  ex- 
pectation of  financial  viability,   the  Secretary  shall  evaluate  whether  the 
facility  can  expect,  after  transfer,  to  collect  sufficient  reimbursement 
from  all  sources  and  have  adequate  utilization  to  meet  operating  expenses 
without  assistance  from  direct  appropriations.     In  making  this  assessment, 
the  Committee  expects  that  the  Secretary  will  be  not  onlY  be  prudent  but  also 
realistic,  in  light  of  the  extremely  short  time  frame  available  to  appli- 
cants for  preparation  of  a  proposal  and  the  current  financing  and  marketing 
constraints  under  which  the  facilities'  now  operate. 

Under  current  operation  arrangements  as  PHS  facilities,   the  hospitals 
and  clinics  are  funded  through  two  basic  sources:     direct  Federal  appropria- 
tions, and  patient  revenues  (e.g.,  direct  patient  payments  as  well  as  revenues 
recovered  from  third  party  patients  other  than  primary  beneficiaries) .  The 
proportion  of  total  operating  costs  met  through  direct  appropriations  varies 
widely  from  institution  to  institution;  systemwide,  it  is  approximately  30 
percent.     Patient  revenues  are  collected  by  the  Department,  not  by  the  indivi- 
dual facilities,  and  are  allocated,  along  with  direct  appropriations,  to  the 
facilities  to  meet  their  operating  expenses.     However,   the  portion  of  the 
patient  revenues  allocated  to  an  individual  does  not  necessarily  bear  any 
direct  relationship  to  the  portion  of  the  revenue  collected  by  that  facility. 
The  Committee  expects  the  Secretary  to  work  with  applicants  for  transfer  or 
self-sufficiency  in  restructuring  these  arrangements  so  as  to  make  transition 
feasible . 
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In  determining  whether  a  facility  has  a  reasonable  expectation  of 
continuing  operation  under  Federal  sponsorship  on  a  self-sufficient  basis, 
the  Secretary  must  satisfy  himself  that  the  facility,  by  September  30, 
1982,  will  be  collecting  enough  patient  revenues  from  all  sources  to 
eliminate  the  need  for  direct  appropriations.     Again,  the  Committee  expects 
that  the  Secretary  will  not  apply  a  test  of  financial  feasibility  to  such 
proposals  that  is  unrealistically  vigorous. 

Once  the  Secretary  has  approved  a  proposal  for  transfer  or  self- 
sufficiency,  he  is  authorized  ,  with  amounts  made  available  through 
appropriations,  to  take  the  measures  necessary  to  accomplish  the  transfer 
to  local  control  or  transition  to  self-sufficiency.    This  authority  includes 
operation  of  the  facility  separately,  joint  operation  with  a  local  entity, 
or  provision      of  operating  subsidies  to  a  local  entity  that  has  already 
assumed  control. 

In  continuing  the  operation  of  PHS  facilities  undergoing  such 
conversion  during  FY  1982,  the  Secretary  is  authorized  to  use  funds 
"appropriated  both  for  direct  operational  costs  of  the  hospitals  and 
clinics  as  well  as  those  available  to  the  Office  of  the  Assistant  Secretary 
for  Health  for  conversion  and  closure  of  such  facilities.     The  Committee 
proposal  authorizes,  and  the  Committee  expects,  that  the  Secretary  will 
apply  appropriations  made  available  to  upgrade  the  hospitals  approved 
for  transfer  in  order  to  bring  them  into  compliance  with  State  and  local 
licensure,  accreditation  and  medical  practice  standards,  so  that  they  may 
be  made  reasonably  competitive  with  other  providers  in  their  communities. 

The  Committee  proposal  further  authorizes  the  Secretary  to  make  other 
legal,  administrative,  personnel,  and  financial  arrangements  necessary  to 
accomplish  transfer  or  achievement  of  self-sufficiency  in  a  timely  and 
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orderly  manner.     These  arrangements  are  vital  to  the  maintenance  of 
continuity  of  quality  care  to  the  current  PHS  facility  patients  and 
to  the  retention  of  qualified  PHS  personnel.     Such  arrangements  could 
include:   (1)  continuation  of  Federal  designation  for  the  facility  as 
a  uniformed  services  facility;   (2)  assurance  that  the  facility,  during 
and  after  conversion,  can  collect  and  retain  reimbursements  for  services 
provided;   (3)  assurance  that  the  facilities,  during  and  after  conversion, 
can  compete  for  federal  grants  and  contracts;   (4)  continuation  of  inter- 
agency-transfer  arrangements  which  would  permit  converted  facilities  to 
accept  and  coordinate  Federal  and  other  funds  for  the  purpose  of  carrying 
out  specific  public  health  tasks,  e.g.,  evaluation  of  occupational  health 
hazards;  and  (5)  assurance  of  the  ability  of  the  converted  facility  to 
retain  federal  employees  working  at  such  facility  either  through  Federal 
employment  on  a  reimbursable  basis  or  through  retention  of  Federal  retire- 
ment benefits  for  employees  transferring  to  a  non-Federal  employment  system. 

In  addition,  the  Committee  proposal  clarifies  the  Secretary's  authority 
to  convey  directly  to  a  community  sponsor  any  part  of  a  PHS  facility, 
including  the  land,  building,  equipment,  and  any  other  elements  of  the 
physical  plant,  irrespective  of  any  surplus  property  disposal  procedures 
or  requirements  administered  by  the  General  Services  Administration. 

V.  PROGRAM  OVERSIGHT 
On  March  23,  1981,  the  Subcommittee  on  Health  and  the  Environment 
and  the  Subcommittee  on  Merchant  Marine  of  the  Committee  on  Merchant 
Marine  and  Fisheries  held  a  joint  oversight  hearing  at  the  U.S.  Public 
Health  Services  Hospital  in  Baltimore,  Maryland. 


CHAPTER  13 
SECTION  6365 

OFFICE  OF  THE  SECRETARY  OF  HEALTH  AND  HUMAN  SERVICES 

Consistent  with  the  Committee's  policy  for  departments  under  the. 
jurisdiction  of  the  Committee,  the  Committee  recommended  a  25  percent 
reduction  in  the  authorization  for  the  immediate  office  of  the  Secretary  and 
Undersecretary  of  Health  and  Human  Services.  To  avoid  wasteful  practices 
during  a  time  when  services  to  the  poor  and  disadvantaged  are  being  cut  back  by 
the  Department  of  Health  and  Human  Services,  the  Committee  requires  that  it  be 
consulted  by  the  Secretary  before  any  funds  are  reprogrammed  for  use  by  the 
immediate  office  of  the  Secretary  and  Undersecretary. 
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CHAPTER  14 
HEALTH  PLANNING  SUMMARY 


The  Comnittee  1 s .  proposed  legislation  would  make  a 
number  of  major  changes  in  the  Health  Planning  Act,  Title  15 
of  the  Public  Health  Service  Act. 

(1)  It  would  give  greater  discretion  to  the  Governor 
of  a  state  to  decide  the  structure  of  health 
planning  agencies  in  the  state. 

If  the  Governor  decided  that  the  State 
Planning  Agency  should  be  the  only  planning 
agency,  the  Secretary  could  not  continue  the 
designation  or  funding  of  HSAs  in  that  state. 

(2)  It  would  reduce  the  functions  required  to  be 
performed  by :  HSAs. 

During  the  period  ending  on  September  30,  1982 
an  HSA  could  discontinue  the  performance  of 
required  functions  without  losing  its  designation 
if  the  discontinuance  was  due  to  lack  of  funding. 

The  Secretary  of  HHS  could  waive  the  performance 
cf  three  required  functions   (review  of  proposed 
use  of  federal  funds;  appropriateness  review; 
collection  and  publication  of  hospital  rates) 
if  the  federal  funds  available  to  an  HSA  were 
insufficient  to  enable  it  to  perform  those 
functions . 
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Health  Planning 

It  would  reduce  authorizations  for  HSAs  for  fiscal 
year  1982. 

It  would  permit  HSAs  to  receive  operating  funds 
from  health  insurance  companies. 

It  would  reduce  the  number  of  new  hospital  projects 

which  require  a  certificate  of  need. 

The  "expenditure  minimum"  and  the  value  of 
"major  medical  equipment"  would  be  raised  so 
that  fewer  new  projects  would  require  a  certificate 
of  need. 

It  would  extend  the  effective  date  for  compliance 
until  1983. 

It  would  reduce  the  minimum  funding  level  for  HSAs. 


Page  Two 

(3) 
(4) 
"  (5) 

(6) 
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COMMITTEE  PROPOSAL 

Overview 

The  Committee  remains  supportive  of  local  health  planning 
and  local  decision  making  regarding  the  allocation  of  scarce 
health  care  resources-,  but  recognizes  the  need  for  some  sig- 
nificant revisions  in  the  existing  legislation.  Therefore, 
the  Committee  proposal  includes  major  provisions  designed 
to  enhance  the  ability  of  states  and  communities  to  design 
■a  planning  program  that  best  meets  the  needs  of  their  own  areas. 

Health  care  costs  continue  to  escalate.     The  latest  figures 
show  that  hospital  costs  are  rising  in  excess  of  19%  a  year.  In 
spite  of  this,  there  is  evidence  that  in  the  absence -of  health 
planning,  this  inflationary  spiral  would  have  been  even  greater. 
Hospital  construction,  in  constant  dollars,  has  declined  nation- 
wide in  each  of  the  past  five  years.     Excess  hospital  beds  have 
decreased  both  nationwide  and  in  many  high  cost  states.  We 
cannot  afford  to  run  the  excessive  risks  involved  in  eliminating 
a  program  that  serves  to  retard  the  rate  of  increase  in  health 
care  costs. 

Competition  has  been  advocated  as  a  solution  to  the  in- 
creasing costs  of  health  care.     However,  competitive  health 
care  systems  are  complex,  expensive,  and  take  an  inordinately 
long  period  of  time  to  develop.     Even  the  most  ardent  advo- 
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cates  of  a  competitive  health  care  system  estimate  that  at 
least  ten  years  will  be  necessary  for  such  a  system  to 
restrain  health  care  costs.     In  fact,  the  budget  committee 
recognized  this  situation  when  it  recommended  "until  the 
health  care  financing  system  is  reformed  to  encourage  greater 
competition,  the  planning  and  PSRO  programs  are  the  only  means 
developed  to  help  contain  medical  costs." 

Authorizations  and  HSA  Activities 

The  Committee's  proposal  would  reduce  authorizations  for 
health  systems  agencies   (HSAs)   for  fiscal  year  1982  from 
$185  million  to  $90  million. 

The  Committee  anticipates  that  this  funding  level  will 
be  insufficient  for  HSAs  to  continue  their  current  operations. 
To  address  this  shortfall,  the  proposal  would  make  several 
changes.     First,  it  would  freeze  minimum  funding  levels  for 
HSAs.     Second,   it  would  permit  an  HSA  to  discontinue  the 
performance  of  required  functions  during  the  period  ending 
September  30,   19  82  without  losing  its  designation  if  it  dis- 
continued the  function  due  to  lack  of  funds.     Third,  it  would 
permit  HSAs  with  Secretarial  waiver,  to  discontinue  at  any  time 
the  performance  of  appropriateness  review,  review  of  proposed 
uses  of  federal  funds,  or  the  collection  and  dissemination  of 
hospital  charges.     Fourth,   it  would  expand  the  ability  of 
HSAs  to  solicit  funds  from  private  organizations.     And,  fifth, 
it  would  give  the  states  wide  latitude  to  design  a  health 
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planning  system  without  local  HSAs.     If  a  state  did  so,  it 
would  only  receive  funds  as  a  state  agency.     These  proposals 
are  in  keeping  with  the  committee's     intention  to  revise  and 
streamline  health  planning  at  a  time  when  federal  resources 
for  such  uses  are  increasingly  scarce. 

Certificate  of  Need 

The  Committee  would  also  give  states  an  additional  two 
years  to  comply  with  federal  certif icate-of-need  requirements. 
States  need  this  additional  time  in  view  of  the  many  changes 
to  the  health  planning  system  anticipated  by  these  proposals. 

Finally,  certificate  of  need  review  ceilings  would  be 
increased  from  $150,000  to  $500,000  for  capital  expenditure 
review,  and  from  $150,000  to  $300,000  for  review  of  major 
medical  equipment.     These  changes  would  permit  HSAs  to  focus 
on  significant  health  care  expenditures  in  their  areas.  Such 
increases  in  the  CCN  threshold  are  consistent  with  the  committee+s 
policy  of  streamlining  the  program,   and  removing  excess  bureau- 
cratic procedure  in  instances  where  relatively  small  expenditures 
are  being  generated  by  health  care  providers  who  fall  under 
Certificate  of  Need. 
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HEALTH  PLANNING 
SECTION-BY-SECTION  ANALYSIS 

Section   6371  (a) .     This  section  reduces  authorizations 
for  HSAs  from  $185  million  to  $90  million. 

.  Section  6371  (b) .  This  section  freezes  the  minimum  funding 
for  an  HSA  at  the  September  30,   1981  level. 

Section   6371  (c)  (1) .     This  section  permits  an  HSA,  during 
the  period  ending  on  September  30,   1982,  to  discontinue  a 
required  function  due  to  insufficient  funds  without  losing 
its  designation. 

Section   6371 (c) (2) .     This  section  authorizes  the 
Secretary  to  waive  the  performance  by  HSAs  of  three  required 
functions. (appropriateness  review,  review  of  proposed  uses 
of  federal  funds,   and  collection  and  dissemination  of  hospital 
charges)   if  those  functions  can't  be  performed  due  to 
insufficient  funds. 

Section   6372  (a) .       This  section  authorizes  a  Governor 
t6  operate  a  health  planning  system  without  HSAs,  and  repeals 
the  ability  of  such  a  state  to  receive  HSA  funds  in  addition 
to  state  funds. 

Section   6372  (b)  .'      This  section  allows  HSA  to  receive 
funds  from  health  insurers. 

Section  -6373  (a).     This  section  amends  the  certificate  of 
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need  program  to  raise  the  value  of  projects  requiring 
a  certificate  of  need.     To  be  reviewed  capital  expenditures 
would,  have  to  be  $500 , 000;  ma jor  medical  equipment  would  have 
to  cost  $300,000;  and  new  institutional  health  services 
would  have  to  have  annual  operating  costs  over  $150,000. 

Section  6373 (b) .  This  section  would  delay  the  compliance 
dates  for  states  ;for  two  years. 


CHAPTER  15  OF  SUBTITLE  E 
CONSUMER  PRODUCT  SAFETY  COMMISSION 
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SUMMARY  OF  LEGISLATION 


Short  Title 

Section  ^381 

The^ short  title  of  this  bill  is  the  "Consumer  Product 
Safety  Amendments  of  1981." 


Development  of  Consumer  Product  Safety  Standards 
Section  6382 

This  section  modifies  the  agency's  rulemaking  procedures 
under  CPSA,  FHSA  and  FFA  to  require  the  agency  to  permit  industry 
or  others  to  address  voluntarily  a  risk  of  injury,  to  provide 
that  safety  standards  be  drafted  in  terms  of  performance  require- 
ments, and  to  eliminate  the  prohibition  against  the  use  of 
sampling  plans  in  safety  standards. 


Regulatory  Impact  Analysis 

Section  6383 

This  section  amends  the  agency's  rulemaking  procedures 
to  require  a  regulatory  impact  analysis  of  rules  promulgated 
under  CPSA,  FHSA  and  FFA. 


Required  Commission  Findings,  Assistance 
for  Voluntary  Standards 

Section  6384 

This  section  directs  the  agency  to  consider  existing 
voluntary  standards  to  address  hazards  before  promulgating 
mandatory  safety  standards  under  CPSA,  FHSA,  and  FFA,  and 
requires  the  agency  to  assist  public  and  private  organizations 
in  the  development  of  safety  standards. 


Reports 

Section  6.385 

This- section  restricts  the  agency's  information 
gathering;  authority  to  that  necessary  to  execute  a  specific 
regulatory  or  enforcement  function  of  the  agency. 
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Advisory  Councils 

Section  6386 

This  section  abolishes  the  advisory  councils  under 
CPSA,  FFA,  and  the  Poison  Prevention  Packaging  Act  of  1970 

-•!?  Congressional  Veto 

Section  6387 

This  section  applies  a  legislative  veto  to  rules 
promulgated  under  CPSA,  FHSA,  and  FFA. 


Public  Disclosure 

Section  6388 

This  section  expands  the  protections  against  the 
disclosure  of  senstive  commercial  information  and  the 
premature  disclosure  of  product  safety  information. 


Petitions  to  Commission 


Section  6389 

This  section  eliminates  the  requirement  that  the 
agency  respond  to  petitions  within  120  days. 


Inspections 

Section  6390 

This  section  provides  that  the  agency  must  obtain  a 
search  warrant  if  consent  is  not  given  for  an  inspection 
to  enforce  CPSA  and  FHSA. 


Chronic  Hazards 

Section  6391 

This  section  establishes  an  independent  panel  of 
scientists  to  review  the  agency's  scientific  determinations 
with  respect  to  chronic  hazards. 

Lawn  Mowejrs 

Section  6392 


This  section  provides  a  third  alternative  for  compliance 
with  the  agency's  power  lawn  mower  standard. 
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Amusement  Parks 

Section  6393 

This  section  exempts  fixed-site  amusement  park  rides 
from  the  agency's  jurisdiction  and  clarifies  the  agency's 
jurisdiction  over  traveling  amusement  park  rides. 


Preemption  for  Voluntary  Standards 

Section  6394 

This  section  provides  that  voluntary  standards  relied 
upon  by  the  agency  to  address  hazards  preempt  all  inconsistent 
state  and  local  laws. 


Miscellaneous 

Section  6395 

This  provision  makes  a  number  of  minor  amendments  to 
clarify  ambiguities  and  rectify  technical  problems  in  CPSA 
and  FHSA. 


Extension  of  the  Act 

Section  6396 

This  section  authorizes  appropriations  of  $33  million, 
$35  million,  and  $37  million  for  the  agency  for  fiscal  years 
1982  through  1984.     In  addition,  funds  for  the  payment  of 
severance  pay  and  related  costs  are  authorized. 


Effective  Date 

Section  6397 

This  section  applies  the  legislative  veto  to  all  rules 
promulgated  after  the  date  of  enactment.  The  rulemaking 
changes  apply  to  proceedings  begun  after  May  8,  1981.     All  other 
provisions  apply  upon  enactment. 
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LEGISLATIVE  BACKGROUND 

Legislation  to  extend  for  three  fiscal  years  the 
authorization  of  appropriations  for  the  Consumer  Product 
Safety  Commission,  H.R.  2271,  was  introduced  on  March  3, 
1981  by  Mr.  Waxman.     Legislation  to  reauthorize  the  agency 
for  two  fiscal  years  and  amend  the  Consumer  Product  Safety 
Act,  H.R.  2201,  was  introduced  on  February  26,  1981  by 
Mr.  Broyhill,  Mr.  Madigan,  Mr.  Brown,  Mr.  Benedict,  Mr.  Ritter 
and  Mr.  Rinaldo.     Hearings  were  conducted  on  H.R.   22  71  and 
H.R.   2201  on  March  5  and  13,   1981.     A  Subcommittee  Print 
was  considered  by  the  Subcommittee  on  Health  and  the 
Environment  in  open  executive  session  on  May  12,  1981, 
amended,  and  reported  by  voice  vote  as  a  clean  bill  on 
May  13,   1981.     The  clean  bill,  H.R.  3745,  was  introduced 
on  June  1,   1981  by  Mr.  Waxman,  Mr.   Scheuer,  Mr.  Moffett, 
Mr.  Gramm  and  Mr.  Broyhill. 
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COST  ESTIMATE 

In  accordance  with  clause  7 (a)  of  rule  XIII  of  the 
Rules^of  the  House  of  Representatives,  the  Committee  states 
that  -the  reported  bill  authorizes  appropriations  not  to 
exceed  $33  million,  $35  million,  and  $37  million  for  fiscal 
years  1982,  1983,  and  1984,  respectively.     In  addition,  the 
reported  bill  authorizes  to  be  appropriated  such  funds  as 
may  be  necessary  for  the  payment  of  accumulated  and  accrued 
leave,  and  severance  pay.     This  additional  authorization 
is  necessitated  by  the  25  percent  reduction  in  staff 
contemplated  by  the  reported  bill.     The  agency  estimates 
that  it  will  cost  $2,387,000  to  pay  severance  and  related 
expense  s.^ 

The  agency  request  to  the  Congress  was  for  an  appropria 
tion  of  $44.6  million  for  fiscal  year  1982.     The  agency 
request  through  the  Office  of  Management  and  Budget  was 
$33  million  for  fiscal  year  1982.     The  decrease  in  the 
authorization  over  the  agency's  appropriation  request  is 
to  bring  the  agency's  funding  levels  into  accord  with  the 
President's  budget. 

^Letter  of  May  22,  1981  from  Stuart  M.  Statler,  Acting 
Chairman,  Consumer  Product  Safety  Commission  to  the 
Honorable  Henry  A.  Waxman,  Chairman,  Subcommittee  on 
Health  and  the  Environment. 
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BACKGROUND  AND  NEED 

The*  Consumer  Product  Safety  Commission   (CPSC)  was  created 
in  1972  to  reduce  the  estimated  36  million  injuries  and  30,000 
deaths  involving  consumers  products  which  occur  each  year  in 
the  United  States.     Activated  as  an  independent  agency  in  May, 
1973,  Congress  assigned  to  CPSC  a  four-fold  mission:      (1)  pro- 
tect the  public  against  unreasonable  risks  of  injury  associated 
with  consumer  products;    (2)   assist  consumers  in  evaluating  the 
comparative  safety  of  consumer  products;    (3)  develop  uniform 
safety  standards  for  consumer  products  and  minimize  conflicting 
state  and  local  regulations;  and  (4)  promote  research  and  in- 
vestigation into  the  causes  and  prevention  of  product-related 
deaths,  illnesses,  and  injuries. 

In  charging  CPSC  with  the  responsibility  of  assuring  the 
safety  of  more  than  10,000  consumer  products  produced  by  over 
1  million  manufacturers,  Congress  gave  the  agency  statutory 
authority  comparable  to  the  task.     The  agency  administers  five 
statutes:     the  Consumer  Product  Safety  Act   (CPSA) ,  the  Federal 
Hazardous  Substances  Act   (FHSA) ,  the  Flammable  Fabrics  Act   (FFA) , 
the  Poison  Prevention  Packaging  Act  of  1970,  and  the  Refrigerator 
Safety  Act.     These  statutes  enpower  the  agency  to  help  industry 
develop  voluntary  safety  standards;  to  promulgate  mandatory  safety 
standard*;   to  ban  dangerous  products;  to  require  manufacturers 
to  repair,  replace  or  give  a  refund  for  unsafe  products;  to 
conduct  research  on  product  safety;  and  to  collect  injury  and 
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hazard  data. 

In  discharging  these  responsibilities,  the  agency  has 
demonstrated  itself  to  be  a  reasonable  and  effective,  albeit 
imperfect,  regulator.     Unlike  the  early  days  of  the  agency 
when  business  and  consumers  alike  criticized  CPSC  for  trying 
to  do  too  much  and  accomplishing  too  little,  the  agency  has 
focused  its  resources  on  a  few  severe  and  widespread  hazards. 
Consequently,  the  agency's  list  of  "priority"  projects  has 
dropped  from  over  100  to  12  and  work  on  each  of  the  12  pro- 
jects is  progressing  "on-schedule . "    Another  example  of  the 
agency's  effective  use  of  its  resources  is  best  demonstrated 
by  its  implementation  of  section  15  of  CPSA.     Since  1973,  over 
170  million  products  have  been  repaired,  replaced,  or  a  refund 
has  been  given  at  no  expense  to  the  consumer. 

These  recall  activities  have  had  a  dramatic  impact  in  reducing 
injuries  and  saving  lives.     The  agency  estimates  that  use  of 
this  authority  in  the  past  three  years  has  prevented  more  than 
one  million  injuries  and  removed  hundreds  of  thousands  of 
dangerous  products  from  the  marketplace. 

Notwithstanding  the  agency's  efforts,  deaths  and  injuries 
caused  by  unsafe  products  continues  to  constitute  a  major 
problem  in  the  United  States  costing  more  than  $9  billion 
annually.     The  Committee  and  the  overwhelming  majority  of  the 
witnessed  appearing  before  the  Committee's  Subcommittee  on 
Health  and  the  Environment  believe  that  this  agency  should  be 
reauthorized  because  it  has  a  vital  role  to  play  in  reducing 
product-related  deaths  and  injuries  and  the  costs  thereof. 
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SECTION-BY-SECTION  ANALYSIS 
Section  6  381:     Short  Title;  Reference  to  Act 

This  section  provides  that  this  Act  may  be  cited  as 
the  "Consumer  Product  Safety  Amendments  of  1981."  Except 
for  section  6382(d),   6383(b),   6383(c),   6384(b),  6384(c), 
6386  (b),   6386  (c),   6387  (b),   6387  (c),   6390  (b),   6394  (b),  6394  (c 
6395(e)   and  6395(f),  all  amendments  in  this  bill  are  to  CPSA 
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Section  6382 ;    Development  of  Consumer  Product  Safety  Standards , 
Banned  Hazardous  Substances  Regulations ,  and 
Flammability  Standards 

This  -Section  amends  section  7  of  CPSA  to  modify  in  several 
respects  CPSC's  authority  to  promulgate  mandatory  consumer 
product  safety  standards. 

Subsection   (a)   eliminates  the  "offeror"  procedures  which 
required  the  agency,  in  certain  circumstances,  to  invite  a 
third  party  to  draft  proposed  mandatory  consumer  product 
safety  standards.     Under  section     (a) ,  the  agency  must  publish 
a  notice  in  the  Federal  Register  before  commencing  a  standard 
development  proceeding.     This  notice  must:      (1)   identify  the 
consumer  product  and  the  nature  of  the  risk  of  injury  associated 
with  such  product;    (2)   state  the  agency's  preliminary  deter- 
mination that  a  consumer  product  safety  standard  is  necessary 
to  eliminate  or  reduce  the  risk  of  injury;    (3)   include  infor- 
mation with  respect  to  any  existing  standard  known  to  the 
agency  which  may  be  relevant  to  the  proceeding  (including 
information  explaining  why  the  agency  believes  that  such 
standard  does  not  eliminate  or  adequately  reduce  the  risk 
of  injury) , (4)   invite  any  person   (other  than  the  agency)  to 
submit  an  existing  standard  as  a  proposed  consumer  product 
safety  standard  within  60  days  after  publication  of  the 
Federal  Register  notice;  and   (5)   invite  the  submission  to 
the  agency  of  comments  on  the  existence  and  nature  of  the 
risk  of -injury  and  on  the  necessity  for  a  consumer  product 
safety  standard  to  eliminate  or  reduce  the  risk  of  injury. 
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The  purpose  of  this  subsection  is  to  require  the  agency 
to  consider  existing  voluntary  standards  which  may  address 
the  risk  of  injury  posed  by  a  consumer  product.     To  the  extent 
that  the  agency  has  information  about  an  existing  standard,  it 
should  include  a  brief  description  of  the  standard  with  a  summary 
of  the  reasons  why  the  agency  believes  such  standard  will  not 
eliminate  or  adequately  reduce  the  risk  of  injury.     The  agency 
need  not  include  a  description  of  an  existing  standard  or  portion 
thereof  that  addresses  a  risk  of  injury  other  than  that  identified 
in  the  Federal  Register  notice. 

Any  person  submitting  an  existing  standard  as  a  proposed 
consumer  product  safety  standard  in  response  to  the  Federal 
Register  notice  should  include  information  which  would  assist 
the  agency  in  evaluating  the  adequacy  of  such  standard.  If 
then  the  agency  may  immediately  publish  such  standard,  in  whole,  in 
part,  or  in  such  combination  and  with  nonmaterial  modifications  as 
eliminate  or  adequately  reduce  an  unreasonable  risk  of  injury, 
then  the  agency  may  publish  such  standard,  in  whole,  in  part, 
or  in  such  combination  and  with  nonmaterial  modifications  as 
a  proposed  consumer  product  safety  rule. 

If  no  existing  standard  is  submitted  in  response  to  the 
Federal  Register  notice  or  if  the  submitted  standard  does  not 
adequately  address  the  risk  of  injury,  then  the  agency  must  -r 
publish  a  second  Federal  Register  notice.     This  notice  must: 
(1)   state  either  that  no  standard  was  submitted  or  the  agency's 
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determination  that  a  submitted  standard  does  not  adequately 
address- the  risk  of  injury;  and   (2)   invite  any  person  to 
develop?and  submit  to  the  agency  a  voluntary  standard  to 
eliminate  or  reduce  adequately  the  identified  risk  of  injury. 
Such  a  standard  must  be  submitted  to  the  agency  within  150 
days  unless  the  agency  determines  a  longer  period  of  time 
is  reasonable. 

In  evaluating  whether  a  standard  submitted  in  response  to 
the  first  Federal  Register  notice  is  adequate,  the  agency  must 
determine  if:      (1)   compliance  with  the  standard  is  likely  to 
result  in  the  elimination  or  adequate  reduction  of  the  risk 
of  injury;  and   (2)   there  will  be  substantial  compliance  with 
the  standard.     If  a  submitted  standard  does  not  meet  either 
part  of  this  two-pronged  test,  then  the  standard  is  inadequate. 
The  Committee  has  chosen  a  flexible  standard  of  "likely  to 
result  in  the  elimination  or  adequate  reduction"  of  a  risk  of 
injury  because  these  determinations  cannot  be  reduced  to  a 
simple  formula.     Instead,  the  agency  must  consider  whether  the 
submitted  standard  will  reduce  the  risk  to  a  sufficient 
extent  that  consumers  will  no  longer  be  faced  with  an  un- 
reasonable risk  of  injury.     In  determining  whether  there 
will  be  substantial  compliance  with  a  submitted  standard, 
the  Committee  intends  that  compliance  be  measured  in  terms 
of  the  number  of  complying  products  rather  than  in  terms 
of  complying  manufacturers. 

If  the  agency  determines  that  any  voluntary  standard 
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developed  and  submitted  in  response  to  the  second  Federal 
Register  -is  likely  to  eliminate  or  adequately  reduce  the 
identified  risk  of  in-jury,  then  the  agency  must  terminate 
its  standard  development  proceeding  and  publish  a  Federal 
Register  notice.     The  notice  must:     (1)   state  the  agency's 
determination  that  the  standard  adequately  addresses  the 
risk  of  injury;    (2)  notify  the  public  that  the  agency  will 
rely  upon  the  voluntary  standard  to  address  the  risk  of 
injury;  and   (3)   define  the  preemption  to  be  accorded  the 
standard  under  section  26  of  CPSA.     In  evaluating  the 
adequacy  of  a  standard  in  response  to  the  second  Federal 
Register  notice,  the  agency  shall  apply  the  same  two-pronged 
test  discussed  above. 

In  defining  the  preemption  to  be  accorded  a  voluntary 
standard,  the  Committee  intends  that  the  agency  accord  pre- 
emptive effect  only  to  the  safety  and  safety-related  provisions 
of  the  standard  which  it  has  considered.     Thus,  non-safety- 
related  provisions  of  a  recognized  voluntary  standard  would 
not  be  accorded  preemptive  effect. 

If  no  voluntary  standard  is  submitted  in  response  to  the 
second  Federal  Register  notice  or  if  a  submitted  voluntary 
standard  Is  inadequate  based  upon  the  two-pronged  test,  then 
the  agency  may  develop  and  publish  a  proposed  consumer  product 
safety  standard  to  address  the  risk  of  injury. 

Subsection  (b)  of  the  bill  amends  section  7   (a)  (1)  of  CPSA 
to  require  that  the  agency  promulgate  safety  standards  with 
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requirements  as  to  the  performance  of  a  consumer  product. 
Presently  the  agency  may  promulgate  safety  standards  with 
design  requirements  when  performance  requirements  are  not 
feasible.     Subsection   (b)   eliminates  the  agency's  authority 
to  promulgate  safety  standards  with  design  requirements. 
The  Committee  concurs  in  the  opinions  of  the  Fifth  Circuit 

when  it  observed  that: 

"   ...  preference  for  performance  requirements 
is  rooted  in  the  belief  that  this  mode  of  regulation 
stimulates  product  innovation,  promotes  'the  search 
for  the  cost-effective  means  of  compliance,  and  fosters 
competition  by  offering  consumers  a  range  of  choices 
in  the  marketplace,  while  design-restrictive  rules 
tend  to  freeze  technology,  stifle  research  aimed  at 
better  and  cheaper  compliance  measures,  and  deprive 
consumers  of  the  opportunity  to  choose  among  com- 
peting  designs." 
The  Committee  anticipates  that  the  agency  will  have  little 
difficulty  in  promulgating  safety  standards  with  performance 
requirements.     There  is  ample  precedent  under  section  7 
of  CPSA  and  other  safety  statutes  to  guide  the  agency  in 

■z/ 

distinguishing  between  design  and  performance  requirements. 


Southland~Mower  Co.  v.  Consumer  Product  Safety  Commission, 
619  f,.   2d  499  ,   51  5    (5th  Cir.   1  980). 

See     e.g.-  Southland  Mower  Co.   v.  Consumer  Product  Safety 
Commission,   619  F.   2d  499    (5th  Cir.   1980) ;  Pacific 
Legal  Foundation  v.   Department  of  Transportation, 
539  F.   2d  1335    (D.C.  Dir.),   cert,   denied,   429  US  999  U.S 
(1979) ;   Paccar,   Inc.  v.   National  Highway  Traffic 
Safety  Administration,   573  F.   2d  632    (9th  Cir.), 
cert,   denied,   439  U.S.   862    ( 1 978) ;  Chrysler  Corp. 
v.  Department  of  Transportation,   472  F.   2d  659 
(6th  Cir.    1 972) . 
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Subsection  (c)  of  the  bill  eliminates  the  prohibition  against 
the  use  of  sampling  plans  in  certain  consumer  product  safety 
standards.     Under  subsection  (c)  ,  the  agency  will  have  authority 
to  require,  incorporate  or  reference  sampling  plans  in  mandatory 
safety  standards. 
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Section  6383 :      Regulatory  Impact  Analysis 

Subsection  (a)  of  the  bill  amends  section  9  of  CPSA  to  require 
the  ageney  to  perform  a  regulatory  impact  analysis  before  pub- 
lishing 3r  proposed  consumer  product  safety  rule  or  promulgating 
a  final  consumer  product  safety  rule.     Adopted  from  the  President's 
Executive  Order  12291,  the  regulatory  impact  analysis  of  the  rule 
must  include:      (1)   a  description  of  the  potential  benefits  of  the 
rule,  including  any  beneficial  effects  that  cannot  be  quantified 
in  monetary  terms,  and  the  identification  of  those  likely  to 
receive  the  benefits,4    (2)   a  description  of  the  potential  costs 
of  the  rule,  including  any  adverse  effects  that  cannot  be  quantified 
in  monetary  terms  and  the  identification  of  those  likely  to  bear 
the  costs;    (3)   a  determination  of  the  potential  net  benefits  of 
the  rule,  including  an  evaluation  of  effects  that  cannot  be 
quantified  in  monetary  terms;   and   (4)   a  description  of  major 
alternative  approaches   (including  voluntary  industry  consumer 
product  safety  standards)   that  could  substantially  achieve  the 
same  regulatory  goal  at  lower  cost,  an  analysis  of  the  potential 
benefits  and  costs  of  the  alternative  approaches  and  a  brief 
explanation  why  such  alternatives,  if  proposed,  could  not  be 
adopted. 

In  determining  the  potential  benefits,  potential  costs, 
and  potential  net  benefits,  the  Committee  recognizes  that  it 
is  difficu-lt  or  impossible  to  place  a  monetary  value  on  loss 
of  life  or.  pain  and  suffering.     For  this  reason,  the  Committee 
does  not  intend  that  the  agency  attempt  to  assign  monetary  values 
to  these  benefits  and  costs,  but  rather  that  the  agency  describe 
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the  benefits  and  costs  with  as  much  specif ity  as  possible.  In 

addition,  the  Committee  does  not  intend  that  the  regulatory 

3/ 

impact  ais&lysis  be  subject  to  judicial  review.        This  comports 
with  Executive  Order  12291  which  also  provided  that  the  regulatory 
impact  analysis  was  not  subject  to  judicial  review. 


The  Committee  acknowledges  the  difficulties  inherent  in 
performing  a  regulatory  impact  analysis  of  a  proposal  rule 
because  it  has  not  been  the  subject  of  public  comment. 
Consequently,  the  Committee  does  not  expect  the  regulatory 
impact  analysis  of  a  proposed  rule  to  be  as  detailed  and 
refined  as  that  of  a  final  rule  which  has  had  the  benefit 
of  public  comment. 

Subsection   (b)   amends  section  3  of  FHSA  to  require  a  reg- 
ulatory impact  analysis/  identical  to  that  required  by  section 
3(a),  be  performed  before  the  agency  publishes  a  proposed  reg- 
ulation under  sections  2(q)(l),   3(a),  3(b),  3(e)  or  promulgates 
a  final  regulation  under  such  sections. 

Subsection   (c)  amends  section  4  of  FFA  to  require  a 
regulatory  impact  analysis  be  performed  before  the  agency 
publishes  a  proposed  regulation  or  promulgates  a  final  reg- 
ulation under  FFA. 


Under  section  11(c)  of  CPSA  (15  USC  2060   (c) )  only  the 
agency's  findings  are  subject  to  judicial  review.  The 
regulatory  impact  analysis  prepared  under  section  9(c)(2) 
of  CPSA  as  amended  is  not  a  finding  for  purposes  of 
section  11  (c) . 
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Section  6384 :      Required  Commission  Findings ;  Assistance  for 
Voluntary  Standards 

Subsection   (a) of  the  bill  amends  section  9(c)  of  CPSA  to 
require  several  additional  findings  before  the  agency  may  pro- 
mulgate a  consumer  product  safety  rule. 

First,  the  agency  must  find  that  any  voluntary  industry 
standard  is  inadequate  because  either:      (1)   compliance  with 
such  voluntary  standard  is  not  likely  to  result  in  the  elim- 
ination or  adequate  reduction  of  the  risk  of  injury;  or  (2) 
it  is  unlikely  that  there  will  be  substantial  compliance  with 
such  voluntary  consumer  product  safety  standard. 

This  is  the  same  two-pronged  test  used  elsewhere  in  the 
bill  to  evaluate  voluntary  standards.     The  Committee  intends 
that  the  test  be  applied  in  a  similar  fashion.     In  evaluating 
whether  a  voluntary  standard  is  likely  to  eliminate  or  reduce 
adequately  a  risk  of  injury,  the  agency  must  consider  whether 
the  risk  will  be  reduced  to  a  sufficient  extent  that  consumers 
will  no  longer  be  exposed  to  an  unreasonable  risk  of  injury. 
In  evaluating  whether  there  will  be  substantial  compliance 
with  a  voluntary  standard,  the  agency  should  measure  com- 
pliance in  terms  of  the  number  of  complying  consumer  products 
rather  than  in  terms  of  complying  manufacturers. 

Second,  the  agency  must  find  that  the  rule  imposes  the 
least  burdensome  requirement  which  prevents  or  adequately 
reduces  the  risk  of  injury.     The  least  burdensome  requirement 
provision  requires  the  agency  to  compare  the  relative  compliance 
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costs  of  those  alternatives  studied  that  would  eliminate  or 
adequately  reduce  the  risk  of  injury.     It  does  not  require 
the  agenSy  to  analyze  every  theoretical  alternative.  The 
provision  does  require  the  agency  to  analyze  every  feasible 
alternative  that  is  actually  considered  during  the  rulemaking 
proceeding.     In  examining  alternatives,  the  Committee  recognizes 
that  the  agency  must  balance  the  exploration  of  alternatives 
against  the  injuries  likely  to  result  from  delays  occasioned  by 
such  exploration.  Thus,  parties  submitting  regulatory 

alternatives  to  the  agency  should  provide  detailed  information 
to  the     agency  to  assist  it  in  evaluating  the  alternative 
standard's  risk  reduction  potential  and  cost  of  compliance. 

In  considering  whether  alternatives  such  as  warning  or 


±/ 

As  the  Fifth  Circuit  in  Southland  Mower  v.  Consumer  Product 

Safety  Commission,   619  F.2d  497,   517   (5th  Cir.   1980)  stated: 


"After  studying  the  proposed  alternative 
requirements,  the  Commission  concluded  that 
research  time  and  money  exceeding  the  Commission's 
resources  would  be  necessary  in  order  to  develop 
adequate  tests,   if  they  could  be  designed,  to 
submit  the  alternative  safety  standards  for  public 
-comment,  and  to  issue  a  final  standard  that  included 
j^the  additional  safety  provisions.     In  its  judgement, 
.delaying  the  promulgation  of  the  lawn  mower  standard 
-until  such  an  effort  was  completed,  was  not  justifiable 
because  the  heavy  annual  toll  of  serious  injuries  in- 
flicted by  mowers  could  be  reduced  immediately  by  imple- 
mentation of  the  blade-stop  requirement.     Both  sound 
policy  and  substantial  record  evidence  support  the  Com- 
mission's decision.      (footnote  omitted)." 
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usage  labeling  will  eliminate  or  adequately  reduce  the 

risk  of  injury,  the  agency  is  not  required  to  prove  the  lack 

of  effectiveness  of  labeling  through  actual  use  or  experimental 

studies.     While  the  agency  may  find  such  methods  useful  in 

certain  instances,  the  Committee  intends  to  permit  the  agency 

to  rely  upon  its  articulated  judgement,  expertise,  and  general 

experience  in  evaluating  whether  alternative  requirements  would 

5/ 

eliminate  or  adequately  reduce  the  risk  of  injury.  The 
Committee  wishes  to  stress  that  the  least  burdensome  requirement 
must  be  considered  in  conjunction  with  the  requirement  to  elim- 
inate or  reduce  adequately  the  risk  of  injury. 

Third,  subsection (a) requires  the  agency  to  find  that  the 
costs  of  compliance  with  the  rule  are  justified  by  the  benefits 
resulting  from  its  application.     This  provision  does  not  require 
the  agency  to  reduce  all  benefits  and  costs  to  monetary  figures. 


SS 

The  First  Circuit  in  P.P.  Bean  &  Sons  Co.  v.  Consumer 
Product  Safety  Commission,   574  F.   2d  643,  649 
(1st  Cir.   1978)  upheld  a  safety  standard's 
requirement  of  reverse  friction  on  matchbooks , 
although  the  record  contained  "no  detailed  em- 
pirical data  to  support  the  conclusion  that 
reverse  friction  was  safer."     The  court 
upheld  the  agency  because  it  "might  rationally 
so  conclude  since  ignition  in  the  case  of  an 
open  matchbook  is  obviously  made  more  difficult 
when  the  friction  is  located  on  the  reverse  side." 
The  court  also  upheld  requirements  that  the  cover 
•remained  closed  and  that  there  be  no  stray  friction  material* 
in  the  book  because  the  requirements  were  "logically 
likely  to  reduce  the  risk"  even  though  there  was 
no  empirical  data  to  support  that  conclusion.  See 
also  Aqua  Slide  'n'  Pive  v.  Consumer  Product  Safety 
Commission,   569  F.   2d  831,   842,   845   (5th  Cir.  1978). 
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Rather,  in  making  this  determination,  the  agency  must  find  that  all 

of  the  bejiefits  of  the  rule,  including  the  non-quantifiable, 

bear  a  reasonable  relationship  to  all  of  the  costs  of  compliance 

6/ 

with  the  rule,  including  the  non-quantifiable. 

Subsection   (b)   amends  section  3  of  FHSA  to  require  the 
agency  to  make  the  same  three  findings  required  by  section  4 (a) 
before  the  agency  may  promulgate  a  regulation  under  sections 
2(q)(l),   3(a),   3(b),  and  3(e)  of  FHSA. 

Subsection   (c)  amends  section  4  of  FFA  to  require  the 
agency  to  make  the  same  three  findings  before  it  may  promulgate 
a  regulation  under  section  4  of  FFA. 

Subsection (d)  of  the  bill  amends  section  5 (b)  of  CPSA  to 
require  the  agency  to  assist  public  and  private  organizations, 
administratively  and  technically,  in  the  development  of  safety 
standards  and  test  methods.     The  agency  is  obligated  to  provide 
this  assistance  only  to  the  extent  that  its  resources  permit. 


6/  ~ 

See  Southland  Mower  v.  Consumer  Product  Safety  Commission 
6*9  F.   2d  499,   523   (5th  Cir.  1980). 
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Section  6385:  Reports 

This  section  amends  section  27 (b)  of  CPSA  to  assure 
that^the  agency  exercises  its  information  gathering  auth- 
ority as  a  part  of  a  specific  regulatory  or  enforcement 
function  of  the  five  Acts  it  administers.     Section  5  also 
requires  the  agency  to  state  in  any  order  for  information 
the  reason  why  it  needs  the  information  to  carry  out  a  . 
specific  regulatory  or  enforcement  activity.     In  addition,  this 
provision  directs  the  agency  to  draft  orders  for  information  so 
as  to  place  the  least  practicable  burden  upon  the  person 
subject  to  the  order  and  still  obtain  the  information  necessary 
to  execute  the  specific  regulatory  or  enforcement  function  of 
the  agency. 
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Section  6386:    Advisory  Councils 

Subsection   (a)   repeals  section  28  of  CPSA  to  dissolve 
the  product  Safety  Advisory  Council.     As  a  conforming 
amendment,  the  requirement  that  the  agency  consult  with 
the  Product  Safety  Advisory  Council  is  repealed. 

Subsection   (b)  of  the  bill  repeals  section  17  of  FFA 
to  disband  the  National  Advisory  Committee  for  the  Flammable 
Fabrics  Act. 

Subsection  (c)  repeals  section  6  of  the  Poison 
Prevention  Packaging  Act  of  1970  to  eliminate  the  Tech- 
nical Advisory  Committee. 
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Section  6387:     Congressional  Veto 

This  section  subjects  certain  rules  promulgated  under 
CPSA£  FHSA  and  FFA  to  a  legislative  veto. 

Subsection   (a)    requires  the  Commission  to  submit  to  the 
Secretary  of  the  Senate  and  Clerk  of  the  House  a  copy  of 
any  rule  promulgated  under  section  9  of  CPSA.     A  submitted 
rule  would  not  take  effect  if:     (1)     both  Houses  adopt  a 
concurrent  resolution  disapproving  the  rule  within  90  days 
of  continuous  session  after  the  date  of  the  rule's  pro- 
mulgation; or   (2)  one  House  adopts  a  concurrent  resolution 
disapproving  the  rule  within  60  days  of  continuous  session 
after  the  date  of  the  rule's  promulgation  and  the  other 
House  does  not  disapprove  such  concurrent  resolution 
within  30  days  of  continuous  session  after  the  date  on 
which  the  resolution  was  transmitted  to  it. 

Rejection  of,  or  failure  to  act  upon,  a  concurrent 
resolution  disapproving  a  submitted  rule  should  not  be 
construed  as  an  expression  of  approval  of  the  rule  nor 
does  it  create  any  presumption  of  validity  with  respect 
to  the  rule. 

/ 

For  purposes  of  this  section,  continuity  of  session 
is  interrupted  by:      (1)   adjournment  of  the  Congress  sine 
die;  or   (2)   the  days  on  which  either  House  is  not  in 
session  because  of  an  adjournment  of  more  than  3  days 
to  a  gay  certain. 

Subsection   (b)   amends  section  27(e) (1)   of  CPSA  to 
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eliminate  the  requirement  that  certain  rules  proposed  under 
CPSA,  FHSA,  FFA,  and  the  Poison  Prevention  Packaging  Act  of 
197(Oiot  become  effective  until  30  days  after  their  sub- 
mission to  Congress.     This  provision  is  eliminated  to 
conform  with  the  delayed  effectiveness  provisions  of  the 
legislative  veto. 

Subsection  (c)   of  the  bill  applies  a  legislative  veto 
identical  to  that  of  section  7 (a)   to  rules  promulgated 
under  sections  2(g)(1),  3(a),  3(b),  and  3(e)  of  FHSA. 

Subsection   (d)   applies  the  same  legislative  veto 
to  rules  promulgated  under  section  4  of  FFA. 
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Section  6388  :      Public  Disclosure 

Subsection   (a)  of  the  bill  amends  section  6(a)(2)  of  CPSA 

to  treat  as  confidential  and  to  prohibit  the  disclosure  by  the 

agency  of  pertain  information  which  is  reported  to  or  otherwise 

obtained  3by  "the  agency.     This  includes  information:      (1)  which 

contains  or  relates  to  a  trade  secret  or  other  matter  referred 

V 

to  in  section  1905  of  title  18,  United  States  Code     ;    (2)  which 
is  information   (other  than  that  submitted  under  section  15  (b) ) 
which  the  person  submitting  the  information  certifies  is  not 
available  to  the    public  from  such  person  and  is  not  customarily 
disclosed  to  the  public  by  such  person;  or   (3)  which  the  agency 
has  in  good  faith  obligated  itself  not  to  disclose.     Such  infor- 
mation may  be  disclosed  to  other  officers  or  employees  concerned 
with  carrying  out  any  Act  administered  by     the  agency  or  when  relevant 
in  any  proceeding  under  such  an  Act. 


7/ 

Section  1905  reads  as  follows: 

^Whoever,  being  an  officer  or  employee  of  the 
United  States  or  of  any  department  or  agency  thereof, 
publishes,  divulges,  discloses,  or  makes  known  in 
any  manner  or  to  any  extent  not  authorized  by  law 
any  information  coming  to  him  in  the  course  of  his 
employment  or  official  duties  or  by  reason  of  any 
examination  or  investigation  made  by,  or  return, 
report  or  record  made  to  or  filed  with,  such  depart- 
ment or  agency  or  officer  or  employee  thereof,  which 
information  concerns  or  relates  to  the  trade  secrets, 
processes,  operations,  style  of  work,  or  apparatus, 
or~to  the  identity,  confidential  statistical  data, 
amount  or  source  of  any  income,  profits,  losses,  or 
expenditures  of  any  person,  firm,  partnership, 
corporation,  or  association;  or  permits  any  income 
return  of  copy  thereof  or  any  book  containing  any 
abstract  or  particulars  thereof  to  be  seen  or  examined 
by  any  person  except  as  provided  by  law;  shall  be  fined 
not  more  than  $1,000  or  imprisoned  not  more  than  one 
year,  or  both,   and  shall  be  removed  from  office  or 
employment.     18  U.S.C.   Sec.   1905  (1976). 
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The  prohibition  against  the  disclosure  of  information 
which  con_tains  or  relates  to  a  trade  secret  or  other  matter 
referred^to  in  section  1905  of  title  18  is  existing  law  and 
no  change  is  intended.     The  prohibition  against  the  dislcosure 
of  information   (other  than  section  15(b)  of  CPSA) 
which  is  certified  as  not  available  to  the  public  and  not  cus- 
tomarily disclosed  to  the  public  is  new.     False  certification 
of  such  information  and  improper  disclosure  are  prohibited 
acts  which  could  result  in  civil  and/or  criminal  liability 
under  sections  20  and  21  of  CPSA,  respectively.  The  Committee 
intends  that  the  agency  obligate  itself  not  to  disclose  sub- 
mitted information  only  with  respect  to  commercially  sensitive 
information.     It  does  not  intend  that  the  agency  use  this 
exemption  from  disclosure  to  shield  product  safety  information. 

Subsection   (b)  of  the  bill  amends  section  6 (b)  of  CPSA 
to  prevent  the  agency  from  publicly  disclosing  information 
submitted  under  section  15(b)  of  CPSA  unless:      (1)   the  agency 
has  issued  a  complaint  under  sections  15 (c)  or  15 (d)  of  CPSA 
alleging  that  such  product  presents  a  substantial  product 
hazard;    (2)   in  lieu  of  proceeding  against  such  a  consumer 
product  under  sections  15(c)  or  15(d),  the  agency  accepts  in 
writing  a  remedial  settlement  agreement  dealing  with  such 
product;  or   (3)   the  person  who  submitted  the  information  under 
section  15_(b)  of  CPSA  agrees  to  its  public  disclosure. 

The  Restrictions  on  disclosure  contained  in  subsection  (b) 
do  not  apply  to  the  public  disclosure  of  information  which  is 
the  subject  of  an  action  brought  against:     (1)  an  imminently 
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hazardous  consumer  product  under  section  12  of  CPSA;  or  (2) 
a  product  which  the  agency  has  reasonable  cause  to  believe 
is  in  violation  of  section  19  of  CPSA. 


80-614  0-81-27 
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Section  6389 ;     Petitions  to  Commission 

This  section  repeals  section  10  of  CPSA  which  permits 
any  interested  person  to  petition  the  agency  for  action, 
requires  the  agency  to  act  upon  a  petition  within  120  days 
of  filing,  and  provides  for  de  novo  court  review  if  the 
agency  denies  or  fails  to  act  upon  a  petition.  Notwith- 
standing the  repeal  of  section  10  of  CPSA,  an  interested 
person  retains  the  right  to  petition  the  agency  for  the 
issuance,  amendment,  or  repeal  of  a  rule  under  section 
553(e),  Title  5  of  the  Administrative  Procedures  Act. 
While  the  agency  would  not  be  required  to  respond  to 
such  a  petition  within  a  fixed  period  of  time  as  provided 
for  in  section  10,  interested  persons  could  seek  judicial 
review  of  agency  rejection  of,  or  failure  to  act  upon,  a 
petition  under  section  706,  Title  5  of  the  Administrative 
Procedures  Act. 
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Section  6  390 :  Inspections 

Subsection   (a)  amends  section  16  of  CPSA  to  require 

officers-  and  employees  of  the  agency  to  obtain  a  search 

warrantrif  objection  is  made  to  an  entry  and  inspection, 

at  reasonable  times,  to  implement  CPSA  and  rules  or  orders 

promulgated  thereunder.     This  provision  merely  codifies  the 

// 

Supreme  Court    decision  of  Marshall  v.  Barlow1 s ,  Inc. 
If  objection  is  made  to  entry  and  inspection  by  agency 
officers  or  employers,  then  a  search  warrant  must  be  ob- 
tained and  a  judicial  officer  shall  issue  such  warrant 
upon  a  showing  of  probable  cause.     For  purposes  of  this  section 

probable  cause  justifying  the  issuance  of  warrant  is: 
(1)     that  the  entry  and  inspection  is  necessary  because 
the  structure,  conveyance,  or  area  is  involved  in  a 
violation  of  section  19  of  CPSA;  or   (2)   that  the  entry 
and  inspection  will  be  conducted  pursuant  to  a  reasonable 
administrative  plan  for  enforcement  of  CPSA  and  rules  or 
orders  promulgated  thereunder. 

Subsection   (b)  of  the  bill  amends  section  11  of  FHSA 


—    436  U.S.   307  (1977) . 

^  The  definition  of  probable  cause  in  section  10  is  not 
that  used  in  the  criminal  law.     As  the  Barlow  Court  stated: 
"For  purposes  of  an  administrative  search  such  as  this, 
probable,  cause  justifying  the  issuance  of  a  warrant  may 
be  based  not  only  on  specific  evidence  of  an  existing 
violation  but  also  on  a  showing  that  'reasonable  leg- 
islative or  administrative  standards  for  conducting  an  ... 
inspection  are  satisfied  with  respect  to  a  particular 
[establishment] .* "     (footnote  omitted)   436  U.S.  at  320 
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to  codify  the  Barlow  decision  with  respect  to  inspections 
conducted  under  that  Act. 

The  Committee  anticipates  that  the  vast  majority  of 
entries  and  inspections  will  continue  to  be  conducted  on 
a  voluntary  basis.     The  Supreme  Court  in  Barlow  premised 
its  decision  in  part  upon  that  assumption.  However, 
nothing  in  this  section  precludes  agency  officers  or  em- 
ployees from  obtaining  a  search  warrant  in  advance  of  an 
entry  and  inspection.     The  Committee  can  for see  circum- 
stances where  such  a  practice  would  be  advisable.  For 
example,  agency  officers  or  employers  could  obtain  a 
search  warrant  in  advance  if  they  anticipated  objections 
to  an  entry  and  inspection. 


20/  _ 

The  Court  said:     "We  are  unconvinced,  however,  that 
requiring  warrants  to  inspect  will  impose  serious  burdens 
on  the  inspection  system  or  the  courts,  will  prevent  in- 
spections necessary  to  enforce  the  statute,  or  will  make 
them  less  effective.     In  the  first  place,  the  great 
majority  of  businessmen  can  be  expected  in  normal  course 
to  consent  to  inspect  without  warrant  ..."     436  U.S.  at  316. 
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Section  6391 ;      Chronic  Hazards 

The  Committee  believes  the  identification  and  elimination 
of  chronic  hazards  —  substances  which  may  present  a  risk  of 
gene  3?r  nerve  damage,  cancer  or  birth  defects  —  in  consumer 
products  is  one  of  the  agency's  most  important  and  cost 

effective  activities.     The  agency's  regulation  of  chronic 

chemical  hazards  is  vital  to  public  health.       Cancer  is  the 
nation's  second  leadingcause  of  death  and  exposure  to  chronically  hazardous 
substances  in  consumer  products  can  approximate  or  at  times 
exceed  exposure  levels  deemed  hazardous  in  the  workplace. 
In  addition,  as  science  has  not  yet  defined  the  existance 
of  a  "safe"  threshold  for  such  substances, 

exposure  should  be  avoided  whenever  possible,  particularly 
when  such  exposure  involves  children  or  women  of  childbearing 
age.     It  is  therefore  in  the  public  interest  that  major 
attention  be  focused     on  the  regulation  and  elimination  of 
chronically  hazardous  substances  from  consumer  products. 

Since  the  Committee's  last  report  on  the  agency's 
activities,  its  chronic  hazards  program  has  amassed  an 
impressive  record.     With  a  minimal  investment  of  resources, 
the  agency  has  accomplished  removal  of  a  number  of 

dangerous  substances  from  consumer  products  including 
asbestos  from  patching  compounds,  fireplace  ash  and 
hairdryers;  benzene  from  paint  thinners;  and  "tris"  from 
children's  sleepwear.     The  Committee  is  pleased  that  in 
most  instances  the  agency  has  not  found  it  necessary 
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to  use  its  banning  authority  as  industry  has  been  cooperative 
in  voluntarily  removing  carcinogenic  substances  from  consumer 
products.     In  most  cases,  industry  found  the  risks  could  be 
eliminated  by  simply  substituting  safer  products  as  was  done 
in  the  cases  of  benzene  and  hairdryers  containing  asbestos. 
The  Committee  commends  such  cooperative  efforts  and  urges 
the  agency  to  continue  its    dialogue  with  the  business  com- 

munity as  well  as  its  participation  in  the  Interagency  Reg- 
ulatory Liaison  Group  in  coordinating  the  regulation  of 
chronically  hazardous  substances. 


This  section  of  the  Committee  proposal  provides  for  creation 
of  a  highly  technical,  independent  review  board  to  evaluate 
and  advise  the  agency  on  the  technical  adequacy  of  scientific 
data  used  by  the  agency  in  regulatory  proceedings.     The  Committee 
believes  that  the  process  by  which  the  scientific  basis  for  regu- 
latory decisions  are  evaluated  could  be  enhanced  if  the  agency 
had  a  formal  procedure  for  obtaining  the  consultation  of  distin- 
guished scientific  experts  prior  to  the  initiation  of  a  formal 
administrative  proceeding. 

Subsection   (a)   amends  section  28  of  CPSA  to  establish  a 
"Chronijg,  Hazards  Advisory   Panel"   (CHAP)   to  advise  the  agency 
on  matters  relating  to  the  chronic  hazards  of  cancer,  birth 
defects  and  gene  mutations  presented  by  substances  in  consumer 
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products.  Section  28(b)   specifies  that  the  CHAP  is 

composed  of  twelve  members  appointed  by  the  Commission.  Nine 
members  ^ha 11  be  nonfederal  scientists  appointed  by  the  Commission 

from  a  list  of  nominees  submitted  by  the  Director  of  the 
National  Institutes  on  Health.     The  Committee  expects  strict 
conflict  of  interest  restrictions  to  be  observed  in  the 
appointment  of  public  members  to  the  CHAP.     The  Committee 
expects  the  Commission  to  be  the  sole  judge  of  whether 
individuals  nominated  for  membership  on  the  panel  are  in 
compliance  with  the • statutory  prohibition  contained  in  section  28 

(D) (1) (A)   against  any  member  of  the  CHAP  receiving  compen- 
sation from  or  holding  any  substantial  financial  interests  in 
any  manufacturer,  distributor  or  retailer  of  a  consumer  product. 
The  remaining  three  members  of  the  panel  shall  be  Federal  scien- 
tists appointed  by  the  Commission  from  the  Department  of  Health 
and  Human  Services,   the  Environmental  Protection  Agency  and  the 
Occupational  Safety  and  Health  Administration. 

In  order  to  assure  that  scientific  fields  necessary  to  the 
proper  evaluation  of  chronically  hazardous  substances  are  rep- 
resented on  the  panel,   subsection   (b)   requires  that  appointments 
include  at  least  one  pathologist,  one  epidemeologist ,  one  gene- 
ticist and  one  biostatistician .     This  provision  is  not,  however, 
to  be  interpreted  as  a  bar  to  the  nomination  or  appointment  of 
individua-ls  representing  other  scientific  disciplines  appropriate 
to  the  responsibilities  of  the  panel. 

j  Section   (b) (2)   specifies  that  members  of  the  CHAP  shall  be 
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appointed  for  three  year  terms. 

Section  28(c)  provides  the  Chairman  and  the  Vice  Chairman 
of  the  CHAP  shall  serve  for  a  period  of  one  year  and  be 
chosen  from  among  the  members  of  the  CHAP. 

Section  28(d)   specifies  that  seven  members  of  the  CHAP  shall 
constitute  a  quorum  and  that  decisions  of  the  CHAP  shall  be 
by  majority  vote. 

Section  28   (e)  provides  that  the  agency  must  provide  the 
CHAP  with  reasonable  administrative  support  services  so  that 
it  may  execute  its  responsiblities . 

Section  28(f)  authorizes  the  CHAP  to  request  the  agency 
Environmental  Protection  Agency,   the  Secretary  of  the 
Department  of  Health  and  Human  Services  and  the  Secretary 
of  Labor  to  supply  it  with  information  and  data  deemed  by 
the  CHAP  to  be  necessary  to  fulfill  its  reponsibilities 
under  Section  31  of  the  Consumer  Product  Safety  Act.  The 
agencies    are  required  by  this  section  to  comply  with  these 
requests  for  information. 

Section  28 (g)  provides  terms  for  the  reimbursement  of  panel 
members . 

Section  28  (h)  exempts  the  CHAP  from  restrictions  of  the 
Federal  Advisory  Committee  Act  regarding  duration  of  the 
Panel.     The  effect  of  this  subsection  is  to  grant  the 
CHAP    a  permanent  authorization. 


419 


Subsection   (b)  of  the  Committee  proposal  amends  section  31 
[Limitations  on  Authority]  of  CPSA        to  require  that 
prior  £p  the  issuance  of  a  notice  of  proposed  rulemaking 
respecting  a  consumer  product     safety  rule  or  a  labeling 
rule  under  §27  (e)   relating  to  a  risk  of  cancer,  birth 
defects  or  gene  mutations  from  a  consumer  product,  the 
agency  shall  consult  the  CHAP  and  obtain  its  concurrance 

that  the  consumer  product  subject  to  the  proposed  notice, 
contains  a  carcinogenic,  mutagenic  or  teratogenic  substance. 
The  requirement  that  the  agency  consult  with  the  CHAP 

prior  to  beginning  a  formal  administrative  proceeding  is 
intended  to  be  a  supplement  to  rather  than  a  substitute  for 
the  judgement  of  the  agency's  health  sciences  staff. 
The  provision  does  not  modify  to  any  extent  the  agency's 
statutory  obligation  to  protect  the  public  from  unreasonable 
risks  of  injury.     Instead,  the  intent  of  the    provision  is 
to  assure  that  the  agency's  regulatory  decisions  be  based 

upon  sound  scientific  evidence.     The  Committee  believes 
consulation  with  CHAP,  prior  to  beginning  a  regulatory 
proceeding,  will  enhance  and  reinforce  the  scientific  foundation 
of  future  agency  activities     and  is  not  intended  as  a 
criticism  of  any  past     agency  action. 

Prior  to  the  issuance  of  a  notice  of  proposed  rulemaking, 
the  "CHAP  is  authorized  to  review  data  submitted  by  the 
agency  supporting  its       belief  that  a  consumer  product 
contains  a  chronically  hazardous  substance.     The  Committee 
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recognizes  that  the  decision  to  issue  a  notice  of 
Froposed  Rulemaking  is  a  preliminary  administrative  action 
^ and.has.  therefore  restricted  the  determinative  findings  of 
the  CHSP  to  the  narrow  scientific  judgement  of  whether  or  not 
a  given  substance  is  a  carcinogen,  teratogen  or  mutagen. 
It  is  not  required  by  this  section  nor  does  the  Committee 
believe  it  appropriate,  that  the  CHAP  determine  in  the 
context  of  the  finding  required  by  section  31(b)(2),  that  a  given 
substance,  once  being  found  to  be  a  carcinogen,  mutagen  or  teratogen, 
presents  a  risk  to  man.     Decisions  relating  to  risk  assessment  are 
subjective  judgements  which  the  Committee  believes  are 
properly  the  sole  responsibility  of  the  Commission.  In 
determining  whether  or  not  a  substance  is  a  carcinogen,  teratogen 
or  mutagen,   the  CHAP  shall  base  its  findings  upon  available 
evidence  either  submitted  by  the  agency ,  or        obtained  by 
the  CHAP  from  other  government  agencies  and  public  sources 
Determinations  of  the  CHAP  may  be  based  solely  on  the  result 
of  animal  bioassays,   in  vitro  testing  or  such  other  methods 
of  measurement      as     are  commonly  employed  in  making  such 
findings.     Although  the  CHAP  is  authorized  to  include  in 
its  report  to  the     agency  under  section  31(b)(2),  an  estimate 
of  the  probable  harm  to  human  health  resulting  from  exposure  to 
a  chronically  hazardous  substance,  such  estimates  are  purely 
advisory  and  in  no  way  legally  restrain        the  Commission's 
authori-fcy  to  begin  an  administrative  proceeding. 
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Section  6392 :     Lawnmower  Standard 

Subsection   (a)  provides  that  the  agency  must  amend,  within 
90  days        enactment  of  this  legislation,  its  lawnmower  standard5/" 
to  provide  a  third  alternative  for  compliance.  Under  this  pro- 
vision, manually  started  rotary- type  lawnmowers  which  stop  the 
engine  within  three  seconds  following  the  release  of  the  handle 
by  the  operator  and  which  require  a  manual  restart  of  the 
engine  would  be  deemed  in  compliance  with  the  standard.  The  engine 
starting  controls  for  the  lawnmower  must  be  within  24  inches 
of  the  top  of  the  mower's  handles 

or  the  mower  must  be  equipped  with  a  360  degree  protective  foot 
shield.     In  promulgating  this  amendment  to  the  lawnmower  standard, 

CPSA  shall  not  apply.     Instead,  the  agency  shall  comply  with 
the  procedures  of  section  553  of  the  Administrative  Procedures 
Act,  title  5. 

Subsection  (b)   directs  the  agency  to  conduct  a  study  of  the 
effect  on  consumers  of  the  alternative  in  the  lawnmower 

standard  set  forth  in  subsection   (a) .     The  results  of  the  study 
must  be  reported  to  the  Congress  within  2  years  of  the  effective 
date  of  the  amended  lawnmower  standard.     Subsection   (b)  also 
prohibits  the  agency  from  amending  the  lawnmower  standard, 
except  as  provided  for  in  subsection   (a) ,  until  the  report  on 
the  third  alternative  is  filed  with  the  Congress. 


XI /l 6  C.F.R.  1205. 
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Section  6393 :    Amusement  Parks 

Thi£.  Section  amends  the  definition  of  "consumer  product" 
in  section  3(a) (i)   of  CPSA  to  clarify  the  agency's  juris- 
diction with  respect  to  amusement  park  rides.     Under  section 
6393,  a  consumer  product  includes  any  mechanical  device  which: 
(1)     carries  or  conveys  passengers  over  a  fixed  or  restricted 
route  or  within  a  defined  area  for  the  purpose  of  giving  its 
passengers  amusement;    (2)   is  customarily  controlled  or  directed 
by  an  individual  who  is  employed  for  that  purpose  and  who  is 
not  a  consumer  with  respect  to  such  device;  and   (3)   is  not 
permanently  fixed  to  a  site.     A  consumer  product  does  not 
include  such  a  device  which  is  permanently  fixed  to  a  site. 

The  Committee  intends  to  clarify  that  the  agency  does 
not  have  jurisdiction  over  amusement  park  rides  such  as 
those  found  in  "theme  parks,"  but  it  does  have  jurisdiction 
over  amusement  park  rides  such  as  those  found  in  traveling 
carnivals. 
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'Section  6394 ;    Preemption  for  Voluntary  Standards 

Subsection   (a)  amends  section  26  of  CPSA  to  provide  that 
voluntary  standards,  which  the  agency  has  stated  in  the 
Federal^Register  that  it  will  rely  upon  to  address  risks  of 
injury,  prempt  all  inconsistent  state  and  local  laws.  Such 
voluntary  standards  are  accorded  preemptive  effect  only  to  the 
extent  defined  by  the  agency  in  section  6382  of  the  bill. 

If  the  submittor  of  a  voluntary  standard  relied  upon  by 
the  agency  proposes  to  amend  that  standard,   then  such  person 
must  notify  the  agency  in  writing  of  the  proposed  change  and 
the  reasons  for  the  change.     The  agency  must  then  publish 
a  Federal  Register  notice  identifying  the  voluntary  standard 
and  the  proposed  amendment  as  well  as  providing  a  reasonable  opportunity 
for  interested  persons  to  submit  views,  either  orally  or  in 
writing,   regarding  the  proposed  amendment.     Within  120  days 
after  submission  of  the  notice,  the  agency  must  determine 
whether  the  standard  as  proposed  to  be  amended  is  likely  to 
eliminate  or  reduce  adequately  the  risk  of  injury  associated 
with  the  product.     If  the  agency  determines  that  the  standard 
as  proposed  to  be  amended  is  likely  to  address  the  risk  of 
injury,  then  it  must  publish  a  notice  in  the  Federal  Register 
informing  the  public  of  the  agency's  reliance  on  the  amended 
standard  and  the  preemptive  effect  of  the  amended  standard. 

In  "determining  whether  a  standard  as  proposed  to  be 
amended  is  likely  to  address  adequately  a  risk  of  injury, 
the  Committee  intends  that  the  agency  apply  the  same  two- 
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pronged  test  utilized  in  determining  the  adequacy  of  the 
original  standard.     Thus,  a  standard  and  proposed  amendment 
is  likely  to  address  adequately  a  risk  of  injury  only  if: 
(1)   conTpliance  with  such  voluntary  standard  as  proposed  to 
be  ameiided  is  likely  to  result  in  the  elimination  or  adequate 
reduction  of  the  risk  of  injury  associated  with  the  consumer 
product;  and   (2)   it  is  likely  that  there  will  be  substantial 
compliance  with  the  voluntary  standard  as  proposed  to  be 
amended. 

Subsections  (b)  and  (c)  accord  voluntary  standards 
relied  upon  by  the  agency  under  FHSA  and  FFA  preemptive 
effect  identical  to  that  of  subsection   (a) . 
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Section  6  395:  Miscellaneous 

-Subsection   (a)  amends  section  20(b)  of  CPSA  to  require 
the  agency  to  consider  two  additional  factors  in  com- 
promising civil  penalties.     Under  present  law,  CPSC  must 
consider:      (1)   the  size  of  the  business  of  the  person 
charged;   and  (2)   the  gravity  of  the  violation.  Section 
15  (a)   requires  CPSC  to  consider  also:      (3)   the  occurrence 
or  absence  of  injury;  and   (4)   the  number  of  products 
distributed. 

Subsection   (b)   clarifies  that  businesses  can  bring 
private  actions  under  section  24  of  CPSA  by  amending  the 
term  "interested  person"  to  include  business.     This  pro- 
vision overturns  the  Plaskolite  Inc. ,  v.  Baxt  Industries , 
IV 

Inc .  decision  which  held  that  a  manufacturer  is  not  ah 

"interested  person"  for  purposes  of  bringing  a  private 

action  because  CPSA's  purpose  is  to  protect  consumers 
13/ 

and  not  businesses.     Subsection  (b)   adopts  the  generally 
accepted  definition  of  "interested  person"  which  includes 
businesses . 


486  F.   Supp.   213    (N.D.Ga. ,  1980). 

13/ 

Notwithstanding  the  plain  meaning  of  the  words  and  the 
substantial  body  of  precedent     defining  "interested 
person"  to  include  business,  the  district  court  stated 
that the  Act  was  intended  to  benefit  the  con- 
suming public  and  protect  the  consuming  public's  in- 
terests in  safe  products   . . .   although  a  manufacturer 
such  as  Plaintiff  could  theoretically  be  found  to  come 
within  the  letter  of  the  statutory  term  'interested 
person'    the  Court  finds  that  it  does  not  come  within 
the  statute  because  it  is  not  within     the  spirit  of 
the  Act  or  the  intention  of  Congress." 
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Subsection   (c)  repeals  section  25(a)  of  CPSA  which 
provided  that  compliance  with  consumer  product  safety 
rules£  or  other  rules  or  orders  under  CPSA  does  not  re- 
lieve any  person  from  liability  at  common  law  or  under 
state  law.     Repeal  of  this  provision  neither  imposes  nor 
relieves  liability  because  of  compliance  or  non-compliance 
with  safety  rules  or  orders.     Rather  it  permits  states  to 
determine  the  effect  of  compliance  or  non-compliance  on  liability. 

Subsection  (<*)  of  tne  bill  repeals  section  27  (m)  of 
CPSA  which  required  the  agency  to  begin  a  review  of  its 
rules.  Since  this  rule  review  has  begun,  section  27 (m) 
is  no  longer  necessary. 

Subsection  (e)  of  section  15  eliminates  the  require- 
ment that  the  agency  submit  annually  a  separate  report  on 
its  investigations  and  studies  conducted  under  FFA.  Such 
information  will  instead  be  included  in  the  comprehensive 
annual  report  to  Congress  required  by  section  27  (j)  of  CPSA. 

Subsection   (f)   amends  section  15  of  FHSA  to  provide 
flexibility  in  the  remedies  when  a  product  is  declared 
a  banned  hazardous  substance.     Presently,  section  15  of 
FHSA  mandates  the  repurchase  of  a  banned  hazardous  sub- 
stance.    Subsection  (f)  of  the  bill  incorporates  the 
remedies  of  section  15  of  CPSA  into  section  15  of  FHSA. 

S-ubsection  (f)  °f  tne  bill  provides  that,  if  the 
agency-  determines  that  an  article  or  substance  is  a 
banned  hazardous  substance  and  that  notification  is  re- 
quired in  order  to  protect  adequately  the  public,  it  may 
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order  the  manufacturer,  distributor,  or  retailer  of  such 
banned  hazardous  substance  to  give  public  notice  of  the 
hazard-  and  require  that  notice  be  mailed  to  known  cus- 
tomer* and  persons  within  the  distribution  chain.  The 
agency  may  specify  the  form  and  content  of  any  notice 
required. 

The  Committee  contemplates  that  an  agency  order- 
mandating  public  notice  may,  in  appropriate  cases,  include 
a  requirement  that  the  manufacturer,  distributor,  or  re- 
tailer purchase  broadcasting  time  or  buy  advertising  space 
in  magazines  or  newspapers.     While  broadcasters  and  other 
media  may  wish  to  make  time  and  space  available  without 
charge,  there  is  no  compulsion  that  they  do  so.     Nor  is 
it  intended  that  broadcasters  or  news  media  be  required 
to  sell  time  or  space  in  order  to  facilitate  public 
notice  under  this  provision.     A  manufacturer,  retailer, 
or  distributor  who  is  ordered  to  purchase  broadcasting 
time,  but  is  unable  to  do  so,  would  be  deemed  to  have 
complied  with  the  agency's  order  so  long  as  it  exercised 
good  faith  in  attempting  to  carry  out  the  agency's  directive 

The  Committee  also  notes  that  manufacturers,  dis- 
tributors, and  retailers  may  only  be  required  to  mail 
notice  to  customers  who  are  known  to  them.     This  is  in- 
tended to  mean  customers  of  whom  they  have  actual  know- 
ledge*— Thus,  the  agency  would  not  have  authority  to 
require  a  manufacturer  to  comb  the  files  of  its  retailers 
to  learn  the  names  of  customers  who  have  purchased  the 
article  or  substance. 
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The  agency  may  also  order  a  manufacturer,  distributor, 
or  retailer  to  take  remedial  action  with  respect  to  an 
article  or  substance  if  the  agency  finds  both  that  the  article 
or  substance  is  a  banned  hazardous  substance  and  that  it  is  in 
the  public  interest  to  order  such  action.     If  the  agency 
orders  that  remedial  action  be  taken,  the  person  to  whom 
the  order  is  directed  may  elect  whether  to   (1)  repair 
or  change  the  article  or  substance  so  that  it  will  not  be 
a  banned  hazardous  substance;    (2)     replace  such  article 
or  substance  with  a  like  or  equivalent  article  or  substance 
which  is  not  a  banned  hazardous  substance,  or   (3)  refund 
the  purchase  price  of  such  article  or  substance  —  less 
a  reasonable  allowance  for  use  in  certain  cases.  When 
the  agency  orders  more  than  one  person  to  take  action, 
it  may  specify  which  of  those  persons  shall  be  entitled 
to  elect  the  remedies  listed  above.     It  is  expected  that 
in  the  exercise  of  this  authority  the  agency  will  give 
consideration  to  where  the  ultimate  legal  responsibility 
for  the  hazard  may  lie.     The  authority  to  issue  multiple 
orders  under  this  provision  is  designed  to  allow  the 
agency  to  order  retailers  of  an  article  or  substance  to 
take  action  to  remedy  the  hazard,  while  permitting  the 
manufacturer  to  determine  whether  the  remedy  shall  take  the 
form  of  repair,  replacement,  or  refund. 

A  manufacturer,  retailer,  or  distributor  ordered 
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to  take  remedial  action  under  this  provision  may  be  required 
to  submit  a  plan  satisfactory  to  the  agency  which  sets  forth 
the  action  it  intends  to  take  in  compliance  with  the  agency 
order.     This  is  intended  to  give  the  agency  authority  to 
supervise  the  remedy  of  the  hazard  so  as  to  disallow  intended 
repairs  which  do  not  in  fact  eliminate  the  hazard. 

The  agency  is  also  authorized  to  specify  which  persons 
are  to  receive  refunds  where  that  remedy  is  elected.  This 
permits  the  agency  to  control  not  only  who  will  be  entitled 
to  refund  but  also  what  proof  of  claim  must  be  made  in  order 
for  a  person  to  recover  the  purchase  price.  Accordingly, 
the  agency  is  intended  to  have  authority  to  specify  whether 
present  owners  or  only  first  purchasers  are  entitled  to  refund 
and  whether  the  product  must  be  tendered  or  whether  the  sales 
slip  or  some  other  proof  of  purchase  or  ownership  must  be 
made.     The  Committee  has  not  required  that  consumers  must 
always  tender  such  articles  or  substances  in  order  to  be 
entitled  to  the  refund  in  favor  of  the  more  flexible  approach 
because  such    a  requirement  might  unduly  expose  consumers  and 
persons  within  the  distribution  to  claim  to  hazards  associated 
with  the  article  or  substance.     Also,  the  banned  hazardous 
substance  may  no  longer  be  in  a  form  which  would  allow  its 
tender . 

Consumers  who  avail  themselves  of  the  remedy  provided 
by  ageney  order  shall  not  be  charged  and  must  be  reimbursed 
for  any  reasonable  and  forseeable  expenses  incurred  in 
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availing  themselves  of  the  remedy.     The  agency  is  given 
authority  to  require  any  manufacturer,  distributor,  or 
retailei:  to  reimburse  any  other  person  in  the  distribution 
chain  for  his  expenses  in  executing  the  agency's  order.  While 
the  Committee  expects  that  the  agency  in  the  exercise  of  this 
authority  will  generally  order  those  at  fault  to  reimburse 
others  for  their  expenses,  it  is  contemplated  that  the  agency 
would  have  the  authority  to  place  this  obligation  on  the 
person  most  able  to  bear  the  cost  where  equitable  and  other 
considerations  appear  to  warrant  such  action  in  the  public 
interest. 

A  notification  order  or  a  replacement,  refund,  or 
repair  order  may  be  issued  only  after  opportunity  for 
a  hearing  in  accordance  with  section  554  of  Title  5   .  If 
the  agency  determines  that  any  person  who  wishes  to  par- 
ticipate in  such  hearing  is  a  part  of  a  class  of  participants 
who  share  an  identity  of  interest,  the  agency  may  limit  such 
person's  participation  in  such  hearing  to  participation 
through  a  single  representative  designated  by  such  class 
(or  by  the  agency  if  such  class  fails  to  designate  a  rep- 
resentative) . 
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Section  6  396;    Extension  of  Act 

This  Section  authorizes  appropriations  of  $33  million, 
$35  raiLD-on,  and  $37  million  for  "fiscal  years  1982,  1983, 
and  1984,  respectively.     In  addition,  such  funds  are  auth 
orized  to  be  appropriated  as  may  be  necessary  for  the  pay 
ment  of  accumulated  and  accrued  leave  under  section  5551 
of  Title  5,  United  States  Code,  and  severance  pay  under 
section  5595  of  Title  5,  United  States  Code.     Title  5 
requires  the  agency  to  make  these  payments  to  the  em- 
ployees who  will  be  laid  off  as  a  result  of  the  budget 
reduction. 


Section  6397 :  Effective  Date 
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This  Section  provides  that  the  legislative  veto 
provi-sions  apply  to  rules  and  regulations 

promulgated  under  CPSA,  FHSA  and  FFA  after  the  date  of 
enactment  of  this  legislation.     This  section  also  provides 
that  the  amendments  to  the  agency's  rulemaking  procedures 
contained  in  sections  6382,   6383,   6384  and  6391  of  the  bill 
apply  to  rules  and  regulations  under  CPSA,  FKSA  and  FFA  for  which 
notices  of  proposed  rulemaking  are  issued  after  May  8,  1981. 
All  other  sections  of  the  bill  take  effect  on  the  date  of 
enactment  of  this  Act. 
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COMMITTEE  OVERSIGHT  FINDINGS  AND  RECOMMENDATIONS 


-Pursuant  to  clause  2(1) (3) (A)  of  rule  XI  of  the  Rules 
"of  the  House  of  Representatives,  the  Committee  reports  that 
oversight  of  the  Consumer  Product  Safety  Commission  was 
conducted  by  the  Subcommittee  on  Health  and  the  Environment. 
Hearings  were  held  on  March  5  and  13,  1981.     The  findings 
of  the  Committee's  oversight  activities  have  been 
incorporated  into  the  legislation  and  are  discussed  in 
this  report  under  the  section-by-section  analysis. 
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OVERSIGHT  FINDINGS  AND  RECOMMENDATIONS 
OF  COMMITTEE  ON  GOVERNMENT  OPERATIONS 

Pursuant  to  clause  2(1) (3) (D) ,  rule  XI  of  the  Rules 
of  the  House  of  Representatives,  the  Committee  states  that 
no  findings  or  recommendations  on  oversight  activity 
conducted  in  accordance  with  clause  4 (c) (2) ,  rule  X  of 
the  Rules  of  the  House  of  Representatives,  have  been 
submitted  by  the  Committee  on  Government  Operations  for 
inclusion  in  this  report. 
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CONGRESSIONAL  BUDGET  OFFICE  -  COST  ESTIMATE 

Pursuant  to  clause   (2) (1) (3) (B)   and   (C)   of  rule  XI 
of  the  Rules  of  the  House  of  Representatives,  the  Committee 
sets  -lEorth  the  following  letter  and  cost  estimate 
prepared  by  the  Congressional  Budget  Office  with  respect 
to  the  reported  bill: 
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INFLATIONARY  IMPACT  STATEMENT 

Pursuant  to  rule  XI,  clause   (2)  (1)  (4)  of  the  Rules  of 
the  Hou-se  of  Representatives,  the  Committee  reports  that 
enactment  of  this  measure  will  have  a  deflationary  impact  on  the^' 
economy.     The  authorization  levels  in  this  legislation  are 
25  percent  below  the  fiscal  year  1981  appropriation.  Thus, 
a  deflationary  effect  is  expected  because  the  authorization 
levels  in  this  bill  will  result  in  expenditure  of  appropriated 
funds  at  a  significantly  lower  level  than  in  fiscal  year  1981. 

Further,  the  agency's  programs  are  intended  to  improve 
public  health  and  safety  through  a  reduction  in  injuries 
associated  with  consumer  products.     Costs  to  the  public  of 
implementing  agency  programs  and  rules  are  considered  in 
relation  to  the  benefits  derived  from  reduced  injuries 
and  improved  products.     In  view  of  this  balancing  of  costs 
and  benefits,  the  agency's  programs  and  rules  are  also  likely 
to  have  a  deflationary  effect  upon  the  economy. 
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AGENCY  REPORTS 

Agency  comments  were  submitted  during  the  Subcommittee  on 
Health  and"  the  Environment's  hearings  on  March  13,    19  81. 


CONRAIL 


The  Committee's  instructions  authorize $386    million  to 
be  appropriated  for  the  U.S.   Railway  Association's  Administrative 
expenses  and  payments  to  Conrail  in  fiscal  year  1982  and  $376.1 
million  to  be  appropriated  in  fiscal  year  1983.     In  fiscal  year 
1984,   the  Committee  authorizes  $1,200,000  for  the  U.S.  Railway 
Association's  Administrative  expenses  and  nothing  for  payments 
to  Conrail. 

In  fiscal  year  1982,  this  level  of  spending  is  $204,873 
million  below  the  Budget  Committee's  baseline,   in  fiscal  year 

1983  it  is  $156,078  million  below  the  baseline,  and  in  fiscal  year 

1984  it  is  $332,219  million  below  the  baseline. 

The  Committee's  instructions  also  include  all  of  the 
provisions  of  H.R.   3559  as  ordered  reported  by  the  Committee  on 
June  10,  1981. 

The  report  accompanying  H.R.   3559  filed  by  the  Committee 
on  Energy  and  Commerce  is  incorporated  herein  by  reference  for 
purposes  of  legislative  history. 

(438) 


439 


RAIL  SERVICES  ASSISTANCE 

The  Committee's  instructions  authorize  $62,500,000  for 
fiscal  year  1982,   for  rail  services  assistance  $60,000,000  for 
fiscal  year  1983  and  $65,000,000  for  fiscal  year  1984. 

This  level  of  spending  is  $76,822,000  below  the  Budget 
Committee's  baseline  for  fiscal  year  1982,   $84,500,000  below  the 
baseline  for  fiscal  year  1983,  and  $90,300,000  below  the  baseline 
for  fiscal  year  1984. 

The  Committee  assumes  that  of  the  funds  authorized, 
$40,000,000  will  be  spent  on  the  local  rail  services  assistance 
program  in  fiscal  year  1982,  $44,000,000  in  fiscal  year  1983,  and 
$49,000,000  in  fiscal  year  1984.     In  addition,  the  Committee 
authorizes  $6,500,000  for  the  redeemable  preference  share  program 
in  fiscal  year  1982,  and  intends  that  the  Department  use  these 
funds  to  purchase  and  rehabilitate  the  Rock  Island  grain  lines. 

For  fiscal  years  1982,  1983  and  1984,  the  Committee 
authorizes  $10,000,000  for  the  minority  business  liaison  program 
and  $6,000,000  for  administration  and  special  projects. 

The  Committee  made  some  changes  in  the  Local  Rail  Service 
Assistance  program  that  were  included  in  the  authorization 
reported  by  the  Committee  on  June  10,  1981.     These  cbanges  will 
target  funds  to  those  states  tiiat  have  the  most  serious  branch 
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line  problems.     The  program  will  only  provide  funds  for 
acquisition,  or  substitute  service  assistance;   thereby  eliminating 
operating  subsidies. 

The  report  accompanying  H.R.   3559  filed  by  the  Committee 
on  Energy  and  Commerce  is  incorporated  herein  by  reference  for 
purposes  of  legislative  history. 
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NORTHEAST  CORRIDOR  IMPROVEMENT  PROJECT 

The  Committee's  instructions  limit  the  authorization 
of  appropriations  for  the  Northeast  Corridor  Improvement  Project  * 
to  $200  million  in  fiscal  year  1982  and  $185  million  in  fiscal 
year  1983. 

In  fiscal  year  1982,   this  level  of  spending  is  $186 
million  below  the  Budget  Committee's  baseline,  and  in  fiscal 
year  1983,   it  is  $124  million  below  the  baseline. 

The  spending  level  for  both  years  is  consistent  with 
the  assumptions  of  both  the  First  Concurrent  Budget  Resolution  and 
the  Administration. 

In  testimony  before  the  Subcommittee  the  Commerce,  Trans- 
portation and  Tourism  on  March  5,   1981,  the  Secretary  of 
Transportation,  Andrew  L.  Lewis,  Jr.,   responded  to  a  question 
regarding  the  Administration's  authority  to  change  the  scope  of  the 
Northeast  Corridor  Improvement  Project  saying  that,   "It  will  require 
legislative  action,  and  we  are  required  to  submit  legislation 
which  will  bring  that  about...." 

As  of  this  time,  the  Administration  has  failed  to  submit 
any  such  legislative  recommendation  reducing  the  scope  of  the 
project.     The  Committee's  instructions,  therefore,  make  no  change 
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in  the  scope  of  the  Northeast  Corridor  Improvement  Project,  and 
the  Committee  intends  that  the  Secretary  implement  the  project 
improvements  in  such  a  way  that  the  goals  of  section  703  (1)  (A)  (i) 
of  the  Railroad  Revitalization  and  Regulatory  Reform  Act  of  1976 
are  achieved. 

In  addition,   the  Committee's  instructions  make  certain 
other  technical  amendments  including  a  prohibition  against  use 
of  the  funds  appropriated  under  the  authority  of  the  Act  in  any 
year  except  the  year  for  which  the  funds  are  appropriated. 
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OFFICE  OF  THE  SECRETARY  OF  TRANSPORTATION 

The  Committee's  instructions  authorize  $38,200,000 
to  be  appropriated  in  fiscal  year  1982  for  the  Office  of  the 
Secretary  of  Transportation,   $38,723,000  for  fiscal  year  1983 
and  $40,226,000  for  fiscal  year  1984. 

This  level  of  spending  is  $12,000,000  below  the 
Budget  Committee's  baseline  for  fiscal  year  1982,  and 
$13,000,000  below  the  baseline  for  fiscal  years  1983  and  1984. 

The  Committee  believes  the  reduction  in  funds  availa- 
ble to  the  Office  of  the  Secretary  is  justified  in  light  of 
the  substantial  reduction  in  spending  on  rail  programs. 

Furthermore,  the  Committee's  instructions  prohibit 

the  Secretary  from  using  transportation  services,   such  as  jet 
aircraft,  provided  by  the  U.S.  Coast  Guard  and  the  Federal 
Aviation  Administration.     The  Committee  also  prohibits  the 
use  of  funds  appropriated  to  the  Department  for  the  operation 
of  a  private  dining  facility  for  the  Secretary. 

The  Committee  believes  that  all  non-essential  spending 
must  be  eliminated  to  provide  funding  for  important  transportation 
services . 


80-614  0-81-29 
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OFFICE  OF  THE  FEDERAL  RAILROAD  ADMINISTRATOR 

The  Committee's  instructions  authorize  $4,315,000 
to  be  appropriated  for  expenses  of  the  Office  of  the  Federal 
Railroad  Administrator  for  fiscal  year  1982,   $4,833,000  for 
fiscal  year  1983  and  $5,000,000  for  fiscal  year  1984. 

This  level  of  spending  is  $4,300,000  below  the  Budget 
Committee's  baseline  for  fiscal  year  1982,  and  $4,000,000  below 
the  baseline  for  fiscal  year  1983,  and  $4,000,000  below  the  base- 
line for  fiscal  year  1984. 

With  the  reduced  federal  commitment  to  the  rail  programs 
administered  by  the  Federal  Railroad  Administration,  the  Committee 
believes  there  is  a  substantially  reduced  need  for  funds  for  the 
Office  of  the  Administrator. 
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FEDERAL  RAILROAD  SAFETY 

The  Committee's  instructions  authorize  $27,650,000 
to  be  appropriated  for  railroad  safety  programs  in  fiscal  year 
1982,   $30,400,000  in  fiscal  year  1983  and  $32,000,000  in  fiscal 
year  1984. 

This  level  of  spending  is  $1,932,000  below  the  Budget 
Committee's  baseline  for  fiscal  year  1982 , $2 , 000 , 000  below  the 
baseline  in  fiscal  year  1983  and   $2,100,000  below  the  baseline 
fiscal  year  1984. 

The  Committee  believes  that  railroad  safety  is  a 
critically  important  responsibility  of  the  Federal  Railroad 
Administration  and  that  it  should  continue  to  be  given  high 
priority  in  funding. 
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RAILROAD  RESEARCH  AND  DEVELOPMENT 


The  Committee's  instructions  authorize  $34,000,000  to 
be  appropriated  for  railroad  research  and  development  for  fiscal 
year  1982,   $37,000,000  for  fiscal  year  1983  and  $38,650,000  for 
fiscal  year  1984. 

This  level  of  spending  is   $16 , 700 , 000  below  the  Budget 
Committee's  baseline  for  fiscal  year  1982,  $18,621,000  below  the 
baseline  for  fiscal  year  1983,  and  $20,000,000  below  the  baseline 
for  fiscal  year  1984. 

The  Committee  intends  that  the  Federal  Railroad 
Administration  spend  85%  of  the  funds  authorized  on  the  "track, 
equipment  and  personnel  safety  program"  and  the  remaining  15% 
on  "policy  support."     The  Committee  expects  the  Department  to 
terminate  all  funding  of  the  "railroad  operational  improvements 
program",  "improved  passenger  systems  program"  and  the  "transportation 
test  center." 
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RAILROAD  LABOR  ASSISTANCE 

The  Committee's  instructions  authorize  $25  million 
to  be  appropriated  for  rail  labor  assistance  in  fiscal  year 
19S2  and  no  funds  are  authorized  for  fiscal  years  1983  and  1984. 

This  level  of  spending  is  $25  million  below  the 
Budget  Committee's  baseline  in  fiscal  year  1982,  $50  million 
below  the  baseline  in  fiscal  year  1983  and  $5  million  below  the 
baseline  in  fiscal  year  1984. 

The  authority  for  payment  of  rail  labor  assistance, 
Title  V  of  the  Regional  Rail  Reorganization  Act  of  1973,  is 
repealed  by  the  Conrail  Private  Sector  Ownership  Act  of  1981 
ordered  reported  by  the  Committee  on  Energy  and  Commerce  on 
June  10,  1981.     The  Committee's  instructions,  therefore, 
authorize  funds  in  fiscal  year  1982  sufficient  only  to  satisfy 
obligations  incurred  and  not  paid  in  fiscal  year  1981. 


448 


ALASKA  RAILROAD  REVOLVING  FUND 

The  Committee's  instructions  authorize  no  funds  to  be 
appropriated  for  the  Alaska  Railroad  Revolving  Fund  in  fiscal 
years  198?,  1983  and  1984. 

In  addition,  the  Committee's  instructions  direct  that 
all  unexpended,  obligated  and  unobligated  appropriations  that 
previously  have  been  made  available  for  the  fund  be  returned  to 
the  Federal  Railroad  Administration. 

The  Budget  Committee's  baseline  for  this  program 
contained  $11,983,000  for  fiscal  year  1982,   $12,906,000  for 
fiscal  year  1983,  and  $13,868,000  for  fiscal  year  1984. 

The  Committee  believes  that  in  view  of  the  restrictions 
on  the  availability  of  federal  funds  and  the  surplus  of  funds 
available  to  the  State  of  Alaska,  it  is  appropriate  that  the 
state  assume  the  responsibility  of  financing  the  Alaska  Railroad. 
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AMTRAK 

The  Committee's  instructions  authorize  a  total  of 
$735  million  for  Amtrak,   for  fiscal  year  1982:     $625  million 
for  operating  subsidies;   $100  million  for  capital  expenses  and 
$10  million  for  labor  protection.     In  fiscal  year  1983,  $842 
million  is  authorized  by  the  Committee. 

In  fiscal  year  1982,  this  level  of  spending  is  $313 
million  bleow  the  Budget  Committee's  baseline,  and  in  fiscal 
year  1983,   it  is  $297,000,000  below  the  Budget  Committee's 
baseline. 

In  addition  to  the  authorization  of  appropriations  for 
Amtrak,  the  Committee's  instructions  include  the  same  program 
changes  that  were  part  of  the  Amtrak  authorization  bill  H.R.  3568, 
which  was  ordered  reported  from  the  committee  by  voice  vote  on 
May  14,  1981. 

The  report  accompanying  H.R.   3568,  House  Report  97-81, 
filed  by  the  Committee  on  Energy  and  Commerce  is  incorporated  herein 
by  reference  for  purposes  of  legislative  history. 


450 


RAILROAD  RETIREMENT 


The  Railroad  Retirement  System  is  currently  in  very 

serious  financial  trouble.     Projections  indicate  that  the  system 

could  run  out  of  money  temporarily  as  early  as  April,  1982,  unless 
corrective  action  is  taken. 

The  Committee's  recommendations  in  this  area  are  designed 
to  simultaneously  comply  with  the  reconciliation  directives  in  the 
First  Budget  Resolution  and  to  deal  with  the  critical  financial 
crisis  facing  this  important  retirement  system,  upon  which  one 
million  railroad  retirees  depend. 

The  Committee's  recommendations  have  been  based  on  exten- 
sive discussions  with  railroad  labor  and  management.     The  Committee's 
recommendations  will  result  in  a  sound  railroad  retirement  system, 
ensuring  continued  earned  retirement  benefits  to  one  million  retirees. 


I.        CHANGES  IN  TAXES 

The  Committee's  recommendations  include  an  increase  in  the 
employer's  Tier  II  tax  from  9.5%  to  11.75%,  a  2.25%  increase.  At 
the  suggestion  of  rail  labor,  the  Committee  is  recommending  imposi- 
tion of  a  new  2%  Tier  II  tax  on  employees.     Currently,  employees 
do  not  pay  any  tax  to  support  Tier  II  benefits.     The  combined 
effect  of  the  two  tax  changes  is  a  revenue  increase  to  the  system 
of  4.25%  of  covered  payroll. 


II.     CHANGES  IN  BENEFITS 

A.       Survivor  Indexing 

At  the  suggestion  of  both  parties,  the  Committee  is 
recommending  a  change  in  the  indexing  of  survivor  benefits. 
Currently,  employee  and  spouse  Tier  I  benefits  are  indexed  at 
100%  of  the  increase  in  the  Consumer  Price  Index  (CPI) ,  while 
Tier  II  benefits  are  indexed  at  32.5%  of  the  CPI  increase. 
However,  through  inadvertance,  the  entire  survivor  benefit  is 
indexed  at  100%.     The  Coi5t*aittee*s  recommendation  would  merely 
conform  indexing,  of  survivor  benefits  to  the  indexing  of  other 
benefits — 100%  of  CPI  increases  for  Tier  1,  and  32.5%  of  CPI 
increases  for  Tier  II.    Tfeis  change  vould  save  1%  of  payroll  in 
the  tenth  year. 
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B.       The  Windfall  Benefit 

The  Railroad  Retirement  Act  of  1974  phased  out  the 
ability  of  employees  to  earn  independent  social  security  and 
railroad  retirement  benefits.     However ,  certain  employees, 
along  with  all  retirees  then  on  the  rolls,  were  grandfathered 
in  and  paid  "windfall"  dual  benefits.     The  1974  Act  provided 
that  the  cost  of  phasing  out  windfall  benefits,   then  estimated 
at  $250  million  a  year  for  25  years  on  a  level  basis,   be  funded 
through  general  revenues.     Unfortunately,   the  current  estimate 
is  that  approximately  $500  million  a  year  on  a  level  basis  is 
required  to  phase  out  dual  benefits.     While  the  amount  appro- 
priated has  increased  from  $250  million,   the  Office  of  Manage- 
ment and  Budget  has  limited  the  appropriation  to  $350  million, 
contrary  to  the  clear  intent  of  the  statute.     The  difference 
between  the  amount  appropriated  and  the  actual  cost  of  windfalls 
comes  out  of  the  rest  of  the  Railroad  Retirement  System,  to  the 
detriment  of  its  financial  integrity. 

To  ensure  accountability    and  responsibility,  the 
proposal  includes  a  recommendation  that  windfall  benefits  be 
paid  specifically  from  a  special  account,  the  "Dual  Benefits 
Payments  Account."     This  will  improve  the  ability  of  the  Board 
to  ensure  an  actuarially  sound  system. 

At  the  same  time,   the  Committee  is  recommending  conversion 
from  a  level  payment  basis  to  a  pay  as  you  go  basis  of  funding. 
The  Committee  believes  these  changes  increase  the  necessity  for 
full  funding  of  dual  benefits,   a  decision  within  the  purview  of  the 
Appropriations  Committees. 

In  addition,  to  control  the  future  cost  of  windfall 
benefits,  the  Committee  has  made  two  additional  recommendations. 

First,  a  recent  court  case,  the  Gebbie  case,  may  require 
the  payment  of  windfall  benefits  to  a  group  clearly  not  contem- 
plated by  the  1974  Act — nondependent  male  spouses.     Full  payment 
of  windfalls  to  this  category  would  result  in  an  additional  $230 
million  of  cost  in  the  first  year  and  approximately  $4  2  million  a 
year  thereafter,  resulting  in  the  certain  bankruptcy  of  the  system. 
Based  on  the  recommendations  of  rail  labor,  rail  management,  and 
the  Administration,  the  Committee  has  recommended  amendment  of  the 
Act  to  clarify  the  Congressional  intent  in  1974.     Effective  June  1, 
1981,  no  windfalls  would  be  payable  to  nondependent  male  spouses. 
To  avoid  constitutional  infirmity,  all  spouse  windfalls  would  be 
phased  out  by  January  1,   1987.     This  recommendation  is  necessary  if 
the  Committee  is  to  comply  with  the  reconciliation  instructions. 
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Second,   the  Committee  is  recommending  an  additional 
change  to  control  the  future  cost  of  windfall  benefits.     One  of 
the  major  reasons  for  the  increase  in  the  annual  cost  of  windfall 
benefits  is  the  fact  that  such  benefits  are  indexed  before 
retirement.     Such  benefits  are  not  subject  to  cost  of  living 
indexing  after  retirement.     The  Committee  is  recommending  no 
additional  pre-retirement  indexing  of  windfall  benefits  effective 
January  1,   1982.     These  changes  are  made  necessary  by  the  failure 
of  OMB  to  ensure  adequate  funding  for  the  windfall  benefits. 


C.       Technical  Changes 

The  Committee  is  also  recommending  a  number  of  tech- 
nical changes,  generally  agreed  to  by  both  labor  and  management. 
These  will  save  approximately  .4%  of  payroll  at  the  end  of *ten 
years. 


D.       New  Tier  II  Formula 

The  two  parties  had  tentatively  agreed  on  a  new  Tier 
II  benefit  formula,  based  on  average  monthly  compensation  for 
the  60  months  of  highest  monthly  compensation.     The  new  formula 
also  includes  a  continuation  of  the  Tier  II  post-retirement 
indexing  at  32.5%  of  the  CPI  increase.     The  Committee  has 
recommended  this  new  formula,  which  is  estimated  to  cost  1.8% 
of  payroll  at  the  end  of  ten  years. 


E.       Coverage  of  Divorced  Spouses  and  Remarried  Widows 

Divorced  spouses  and  remarried  widows  of  Social  Security 
covered  employees  are  eligible  for  Social  Security  benefits  in 
certain  instances.     However,  divorced  spouses  and  remarried  widows 
of  railroad  retirement  covered  employees  are  not  eligible  for 
railroad  retirement  benefits.     The  Committee  recommends  that  such 
divorced  spouses  and  remarried  widows  be  eligible  for  a  Tier  I 
railroad  retirement  benefit,  under  the  same  circumstances  in  which 
divorced  spouses  and  remarried  widows  of  Social  Security  covered 
employees  would  be  eligible  for  Social  Security. 


F.       Current  Connection  After  25  Years  of  Service 

"Current  connection"  is  a  concept  used  to  indicate  a 
recent  connection  with  the  railroad  industry.     Possession  of  a 
current  connection  results  in  some  additional  benefits,  particu- 
larly higher  survivor  benefits.     The  Committee  recommends  that 
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employees  with  25  years  of  service  who  are  involuntarily  separated 
from  the  rail  industry   (other  than  for  cause)   be  deemed  to  have  a 
current  connection.     This  will  provide  increased  protection  to  the 
survivors  of  long-term  employees  who  are  separated  from  the  rail- 
road industry  because  of  the  bankruptcy  of  the  Rock  Island,  the 
reorganization  of  the  Milwaukee,  and  the  efforts  at  viability  of 
Conrail . 


G.       Restoration  of  Current  Connection  to  NTSB  Employees 

Employees  of  certain  government  agencies,   such  as  the 
Department  of  Transportation,  retain  their  current  connection 
for  purposes  of  the  Railroad  Retirement  Act.     However,  employees 
of  the  National  Transportation  Safety  Board   (NTSB)  inadvertently 
lost  their  current  connection  through  legislative  oversight  when 
the  NTSB  became  independent  of  the  DOT  in  1975.     The  Committee 
recommends  correction  of  this  oversight. 


III.   BORROWING  AGAINST  THE  FINANCIAL  INTERCHANGE 

The  Railroad  Retirement  System  faces  a  particularly  severe 
cash  crisis  in  the  short  term.     The  cash  flow  problems  are 
severely  exacerbated  by  the  fact  that  the  financial  interchange 
between  railroad  retirement  and  Social  Security  is  lagged — there 
is  an  average  delay  of  15  months  before  railroad  retirement 
receives  money  due  it  from  Social  Security.     While  the  Committee 
believes  the  interchange  should  ideally  be  put  on  a  current 
monthly  basis,  the  Committee  understands  the  reluctance  of  those 
Committees  concerned  with  Social  Security  to  agree  with  this 
approach  at  this  point.     Accordingly,  the  Committee  does  not 
recommend  putting  the  interchange  current  at  this  time. 

Instead,  the  Committee  recommends  an  alternative,  which 
addresses  the  short-term  problems  of  railroad  retirement  while 
not  affecting  the  existing  arrangements  with  Social  Security. 
Under  this  proposal,  railroad  retirement  would  be  allowed  to 
borrow  from  the  Treasury  up  to  the  amount  railroad  retirement 
would  have  received  if  the  interchange  were  on  a  current  basis. 
However,  railroad  retirement  could  only  actually  borrow  such  sums 
as  are  necessary  to  make  required  benefit  payments.     In  practice, 
the  actual  sums  that  would  be  borrowed  would  be  small.  The 
Treasury  would  then  be  repaid  with  interest  right  after  the  annual 
interchange  payment,   if  not  sooner.     In  effect,  the  railroad 
retirement  system  would  be  borrowing  its  own  money,-  with  interest. 

This  proposal  is  clearly  distinguishable  from  any  sort  of 
general  borrowing  authority.     The  maximum  amount  that  would  be 
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borrowed  would  be  strictly  limited  to  an  existing  liability  to 
railroad  retirement.     The  actual  amount  borrowed  would  be 
considerably  smaller.     The  Treasury  would  be  protected  as  the 
amount  borrowed  is  clearly  secured  by  collateral—the  interchange 
liability  from  Social  Security — and  would  be  repaid  with  interest. 
The  Committee  also  emphasizes  that  this  proposal  will  have  no 
effect  on  the  deficit  of  the  unified  budget. 


IV.      IMPACT  OF  RECOMMENDATIONS  ON  THE  RAILROAD  RETIREMENT  SYSTEM 

The  Committee  believes  its  recommendations  will  result  in  a 
financially  sound  railroad  retirement  system.     The  level  of  taxes 
should  be  sufficient  to  pay  benefits  for  at  least  the  next  ten 
years. 
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SECTION-BY-SECTION : 


Sec. 6601(a) :         Credit  actual  months  of  service. 

Section  6601(a)  of  the  bill  would  amend  section  1  of  the  Railroad 
Retirement  Act  to  provide  that  an  employee  would  receive  credit  for  his 
or  her  actual  months  of  service  in  the  railroad  industry. 

At  present,  an  employee  receives  credit  for  the  actual  number  of 
months  in  excess  of  the  number  of  full  years  of  service  (i.e.,  the 
remainder  after  the  largest  multiple  of  12)  is  less  than  six.     If  the 
employee  has  an  additional  six  months  or  more  of  service,  the  employee 
receives  credit  for  another  full  year  of  service. 

The  present  upward  rounding  of  years  of  service  credit  can  produce 
strikingly  inequitable  results.     For  example,  in  the  case  of  two  employees, 
one  with  245  months  of  service  and  the  other  with  246  months  of  service, 
the  first  employee  receives  credit  for  20-5/12  years  of  service,  while  the 
service  credit  of  the  second  employee  is  21  years,  which  is  rounded  up 
from  20-1/2  years.     In  other  words,  the  second  employee,  who  worked  only 
one  more  month  than  the  first  employee,  receives  credit  for  seven  more  months 
of  service — a  windfall  credit  of  six  months.     Section  6601  (a)  of  the  bill  would 
eliminate  these  inequities. 
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Sec. 6601(b) (1) :      National  Transportation  Safety  Board 

Section  6601(b)(1)   of  the  bill  amends  the  current  connection  definition 
contained  in  section  101 (o)  of  the  Act  to  add  the  National  Transportation 
Safety  Board  to  the  list  of  agencies  for  which  a  former  railroad  employee 
can  work  without  breaking  his  current  connection.     In  1974,  it  was  decided 
that  certain  railroad  related  jobs  with  specified  government  agencies  should 
not  cause  a  former  railroad  employee  to  break  a  current  connection,  as  would 
normally  be  the  case  when  an  individual  works  outside  the  industry.  One 
specified  agency  is  the  Department  of  Transportation  which,  1974,  contained 
the  National  Transportation  Safety  Board.     Subsequent  to  the  enactment  of 
the  1974  Act,  the  National  Transportation  Safety  Board  became  an  independent 
agency.     To  extend  current  connection  protection  to  employees  of  the  National 
Transportation  Safety  Board,  reference  to  that  agency  must  be  added  to 
the  Act. 

It  might  be  noted  in  connection  with  section  6601(b)  of  the  bill  that 
"current  connection  with  the  railroad  industry"  is  one  of  the  requirements 
of  the  Act  for  eligibility  for  an  employee's  occupational  disability  annuity 
under  section  2(a)(1)  and  also  for  a  supplemental  annuity  under  section  2(b)(1) 
of  the  Act.    Also,  unless  an  employee  has  such  a  current  connection  with  the 
railroad  industry  at  the  time  of  his  death,  he  cannot  be  considered  to  have 
the  insured  status  necessary  for  his  widow,  child,  or  parent  to  be  eligible 
for  a  survivor's  annuity  under  the  Act.     In  any  such  case,  however,  any  loss 
of  right  to  survivor  benefits  because  of  the  employee's  not  having  the  "current 
connection"  results  in  his  railroad  employment  credits  being  transferred  to  the 
social  security  system  for  use  in  determining  eligibility  for,  and  the  amount 
of,  benefits  payable  under  that  system.    A  "current  connection"  is  also  one  of 
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the  alternative  requirements  for  a  dual  benefit  windfall  under  sections 
3(h)(1),  3(h)(3),  and  4(e)(1);  however,  any  individual  who  completed  25 
years  of  railroad  service  prior  to  1975  need  not  meet  the  current  connection 
requirement  for  windfall  purposes. 

Under  euaeetit  section  l(o)  of  the  Railroad  Retirement  Act,  the 
principal  requirement  for  a  "current  connection  with  the  railroad  industry" 
is  that  the  employee  have  had  "employee"  service  in  not  less  than  12  months 
in  any  30  consecutive  calendar  month  period  preceding  the  month  of  the 
employee's  death  (or  the  month  of  accrual  of  his  retirement  annuity); 
however,  if  the  30  consecutive  calendar  month  period  does  not  immediately 
precede  the  month  in  question,  he  must  not  have  engaged  in  any  regular 
employment  other  than  employment  for  an  employer  as  defined  in  the  Act  (or 
for  certain  Federal  agencies)  in  the  intervening  period.     For  purposes  of 
awarding  survivors'  benefits  only,  an  individual  will  be  deemed  to  have  a 
current  connection  if  he  completed  10  years  of  service  and  he  would  be  neither 
fully  nor  currently  insured  under  the  Social  Security  Act  if  his  service  as 
an  employee  after  December  31,  1936,  were  included  in  the  term  "employment" 
as  defined  in  that  Act,  or  he  has  no  quarters  of  coverage  under  the  Social 
Security  Act. 
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Sec.  6601(b)(2);     25  Year  Current  Connection 


Section  6601(b)(1)  of  the  bill  would  amend  and  expand  the  definition 
in  "current  connection  with  the  railroad  industry"  so  that,  for  purposes 
of  entitlement  to  a  supplemental  annuity  under  section  2(b)  and  survivor 
benefits  under  section  2(d),  an  individual  who  has  completed  25  years  of 
railroad  service  would  be  deemed  to  have  such  a  current  connection  if  that 
individual's  railroad  service  was  terminated  involuntarily  and  without  fault 
on  his  part,  and  he  did  not  thereafter  decline  an  offer  of  suitable  employment 
in  the  railroad  industry. 
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Sec.  6602(a);    Elimination  of  supplemental  annuity  closing  date 

Section  6602(a)  would  amend  section  2(b)  of  the  Railroad  Retirement 
Act  so  as  to  eliminate  the  requirement  that  no    supplemental  annuity  unde 
section  2(b)(1)  may  be  paid  to  any  individual  who  renders  any  service  as 
an  employee  for  compensation  after  his  supplemental  annuity  closing  date. 
That  is,  the  concept  of  a  supplemental  annuity  closing  date  would  be 
eliminated. 
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Sec.  6602(b)(1):        Divorced  Wife 

Section  6602(b)(1)  of  the  bill,  together  with  sections  6602(b)(3)  and 
6602(b)(4)  would  add  provisions  to  the  Railroad  Retirement  Act  for  payment 
of  annuities  to  divorced  wives.  Currently,  divorced  wives  can  get  benefits 
under  the  Social  Security  Act,  but  not  under  the  Railroad  Retirement  Act. 
The  bill  would  provide  a  divorced  wife  (who  meets  the  Social  Security  Act 
definition)  a  tier  I  annuity  amount  (a  social  security  level  component) . 
Divorced  wives  would  not  get  tier  II  or  windfall  components. 
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Sec.  6602(b)(2);    Increase  of  actuarial  reduction  factor  for  spouses 

Section  6602(b)(2)  of  the  bill  would  amend  section  2(c)(2)  of  the 
Railroad  Retirement  Act  so  that  it  will  conform  to  the  actuarial  reduction 
factor  required  under  the  Old- Age,  Survivors  and  Disability  Insurance 
(OASDI)  provisions  of  the  Social  Security  Act.     The  provision  would  increase 
the  actuarial  reduction  from  1/180  to  1/144  for  each  month  a  spouse,  otherwise 
eligible  to  receive  an  annuity  only  upon  attaining  age  65,  is  under  age  65 
when  he  or  she  elects  to  receive  a  reduced  benefit  after  attaining  age  62. 
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Sec.  6602(c):  Surviving  divorced  wives,  remarried  widows,  surviving 
divorced  mothers 

Section  6602(c)  would  amend  section  2(d)  of  the  Act  to  provide  tier  I 
annuities  to  surviving  divorced  wives  and  remarried  widows  of  employees  and 
surviving  divorced  mothers  of  children  of  the  employee  if  such  individuals 
would  have  been  qualified  for  social  security  benefits  as  such  if  railroad 
service  had  been  covered  by  the  Social  Security  Act.     These  are 
additional  categories  of  social  security  beneficiaries  not  covered  by  the 
Railroad  Retirement  Act.     Such  individuals  would  not  get  tier  II  or  windfall 
components . 
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Sec.  6603(a):    New  annuity  components  based  on  highest  earnings 

Section  6603(b)  of  the  bill  would  amend  section  3(b)  of  the  Act  to 
provide  a  new  annuity  component  (a  new  "staff"  component)  for  each  qualified 
employee.     The  annuity  amount  will  equal  .7  percent  of  the  employee's  average 
monthly  earnings  for  his  or  her  60  highest  months  of  earnings  for  each 
year  of  service.    As  average  wages  increase  through  the  years,  the  amount 
computed  under  this  provision  will  also  grow  automatically.     For  any  year 
that  the  Board  does  not  have  monthly  earnings  reports,  annual  earnings 
(divided  by  months  of  service)  can  be  used  in  computing  the  high  60  months. 
This  new  component  will  replace  the  1937  Act  annuity  component  (currently 
3(b)  of  the  Act),  the  "bonus  amount"  (currently  3(c)  of  the  Act)  and  the 
post-1974  annuity  component  (currently  3(d)  of  the  Act).     The  new  tier  II 
component  will  be  reduced  25  percent  for  any  employee  entitled  to  a  windfall} 
which  preserves  a  similar  offset  in  current  law.     For  individuals  whose 
current  connection  is  preserved  by  the  exclusion  for  employment  with 
agencies  specified  in  section  l(o)  of  the  Act,  indexing  is  provided  to  put 
the  high  60  months  in  terms  of  current  dolars. 
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Sec.  6603(b):  Conforming 

The  new  annuity  component  provided  for  in  section  6603(a)  of  the  bill 
replaces  annuity  components  now  provided  by  section  3(c)  and  3(d)  of  the 
Railroad  Retirement  Act,  so  section  6603(b)  of  the  bill  repeals  such  sections. 
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Sec.  6603(c):  Conforming 

Since  the  new  annuity  component  provided  under  section  3(b)  of  the 
Act,  as  amended  by  section  6603(a)  of  the  bill,  section  6603(c)  of  the  bi 
replaces  components  previously  provided  by  section  3(h),  3(c),  and  3(d) 
of  the  Act,  references  to  those  components  are  changes  to  be  a  reference 
to  section  3(b)  alone. 
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Sec.  6603(d):     Employee  Tier  II  COLA's 

Section  6603(d)  of  the  bill  amends  section  3(g)  of  the  Act  to  extend 
the  cost-of-living  increase  provision  in  section  3(g)  of  the  Act  which  must, 
under  current  law,  be  reeanacted  or  updated  periodically  in  order  to  provide 
tier  II  annuity  increases.     The  new  provision  continues  the  pattern  of  providing 
tier  II  increases  at  32.5  percent  of  the  Social  Security  Act  level  of  increases 
each  year  for  individuals  who  are  on  the  rolls  on  the  effective  date  of  the 
increases . 
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Sec.  6603(e)(1);  Conforming 

Section  6603(e)(1)  of  the  bill  changes  references  to  annuity  componer 
sections  of  the  Act  which,  as  indicated,  have  been  changed. 
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Sec.  6603(e) :   Windfall  for  employees  as  husbands  and  widowers 

Section  6603(e)    of  the  draft  bill  seeks  to  clarify  the  law  in  the  light 
of  the  recent  Gebbie  case  (Gebbie,  et.al.    v.    United  States  Railroad 
Retirement  Board,    631  F.2d  512,  (C.A.7,  1980).    Prior  to  1975,  dual 
entitlement  (entitlement  by  an  individuals  to  various  benefits  on  a  single 
employment  record  under  the  Railroad  Retirement  Act  and  the  Social  Security 
Act  simultaneously)  was  bankrupting  the  railroad  retirement  system.  To 
prevent  further  deterioration  of  the  program,  the  19 74  Act  was  enacted 
requiring  that  railroad  retirement  annuities  be  reduced  by  social  security 
benefits  individuals  receive. 

Dual  benefits  rights  were  preserved,  however,  for  certain  individuals 
who  met  coverage  requirements  prior  to  1975.     The  annuities  of  these 
individuals  are  still  reduced  by  their  social  security  benefit,  but  they 
receive  a  "windfall"  annuity  component  to  partially  offset  the  reduction. 
This  places  such  individuals  back  into  a  position  similar  to  that  which 
existed  before  the  dual  benefit  restriction  was  put  into  the  law. 

One  type  of  dual  benefit  which  was  rare  under  the  1937  Act  was  the  case 
of  a  male  railroad  employee  (and  most  railroad  employees  are  male)  receiving 
a  social  security  benefit  based  on  his  wife's  wage  record  under  the  Social 
Security  Act.    Males  could  not  qualify  for  husband's  benefits  under  the 
Social  Security  Act  unless  they  could  meet  a  dependency  requirement.    A  male 
with  enough  employment  to  qualify  for  a  railroad  retirement  annuity  obviously 
would  not,  in  most  cases,  meet  the  Social  Security  Act's  dependency  requirement. 
Accordingly,  when  the  1974  Act  was  drafted  to  terminate  the  right  of 
individuals  to  aquire  the  right  to  full  dual  benefits  in  the  future  (with 
"windfall"  components  being  used  to  protect  expectations  in  cases  where  full 
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dual  benefit  rights  had  already  accrued),  it  was  not  contemplated  that 
male  railroad  employees  would  qualify  for  or  need  windfalls  based  on  their 
wives'  social  security  earnings.     Windfalls  were  meant  to  prer.erve  expecta- 
tions of  receiving  certain  benefits,  and  at  the  time  the  windfall  component 
was  established, husband's  benefits  were  being  pcild  under  the  Social  Security 
Act  only  to  dependent  males.     For  several  years,  the  1974  Act  worked  as 
intended.     However,  in  1977,  a  series  of  Supreme  Court  decisions  had  the 
effect  of  stripping  the  dependency  requirements  out  of  the  Social  Security 
Act.    One  result  of  these  decisions  was  male  railroad  annuitants  applying 
for  and  receiving  social  security  benefits  as  "husbands"  of  social  security 
covered  female  workers.    The  Board,  as  required  by  the  1974  Act,  reduced 
the  annuity  of  these  employees  by  the  amount  of  the  newly  awarded  social 
security  benefits.    Employees  in  such  cases  who  met  eligibility  requirements 
for  windfall  components  expected  to  receive  windfalls.     The  Board,  however, 
determined  that  a  social  security  benefit  for  such  an  individual  under  the 
Social  Security  Act  as  in  effect  in  1974  (which  is  the  measure  of  the  "windfall" 
component)    is  zero  because  such  non-dependent  males  could  not  have  qualified 
for  a  husband's  social  security  benefit  in  1974.     The  court  in  Gebbie  reversed 
the  Board's  determination  in  that  case,  saying,  in  effect,  that  the  Social 
Security  Act  "as  in  effect  in  1974' should  be  interpreted  in  the  light  of  the 
1977  decisions*. 

Section  6603(e)  of  the  bill  would  amend  the  law  to  make  clear  that  the 
phrase  "the  Social  Security  Act  as  in  effect  on  December  31,  1974"  is  meant 
to  mean  "the  Social  Security  Act  as  it  Was  in  effect  and  being  administered  on 
December  31,  1974."    If  this  language  is  accepted  and  applied,  windfalls  wtl! 
be  paid  as  contemplated  'under  the  1974  Act.    But  since  the  Railroad  Retirement 
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system  is  again  going  broke,  and  could  not  absorb  the  additional  cost  threatened 
by  Gebbie,  the  effective  date  for  this  provision  requires  that  no  new  windfalls 
awards  will  be  made  to  anyone  (except  windfalls  for  employees  based  on  their  own 
employment)  after  May  31,  1981,  if  the  clarifying  language  is  found  invalid  for 
any  reasons.     Congress  is  thus  indicating  the  remedy  it  desires  in  the  event  of  a 
finding  of  invalidity. 

Section  6603(e)  would  make  two  other  changes  in  the  windfall  provisions. 
No  new  windfalls  would  be  awarded  after  1986  to  any  employee  based  on  a  spouse's 
Social  Security  Act  employment,  and  after  1981,  cost-of-living  increases  would 
not  be  made  in  unawarded  windfalls.     Under  current  law,  the  windfall  amount, 
which  is  computed  under  the  Social  Security  Act  as  in  effect  in  1974,  is 
increased  by  the  compounded  total  percentage  increase  applicable  to  social 
security  benefits  between  1974  and  the  effective  date  of  the  windfall  award. 
After  it  is  awarded,  the  windfall  is  not  subject  to  cost-of-living  increases. 
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Sec.  6603(f):     Conforming  change 

Section  3(j)  of  the  Act  relates  to  the  computation  of  average  monthly 
compensation.     Since  some  of  the  language  in  current  law  on  that  point  is 
picked  up  in  new  section  3(b)  of  the  Act,  section  6603(f)  of  the  bill 
deletes  it  from  section  A(j)  of  the  Act. 


472 


Sec.  6603(g):   Apply  OASDI  rules  to  cost-of-living  increases 

Section  6603(g)    of  the  bill  would  amend  section  3(1)  of  the  Act  to 
apply  the  social  security  rules  in  calculating  post-retirement  cost-of- 
living  increases  for  an  early  retiree  whose  benefit  was  reduced. 

Under  the  current  provisions  of  the  Social  Security  Act,  a  cost-of- 
living  increase  for  an  early  retiree  whose  benefit  was  reduced  by,  for 
example,  one-fifth,  is  similarly  reduced  by  one-fifth,  thereby  keeping  the 
reduction  factor  fixed.     Under  the  comparable  Railroad  Retirement  Act 
provisions,  patterned  after  the  Social  Security  Act  Amendments  of  1972,  post 
retirement  cost-of-living  increases  are  reduced  by  a  smaller  factor  than 
the  one  applied  to  the  initial  benefit  amount.     (The  Congress  corrected 
this  anomaly  with  respect  to  the  Social  Security  Act  in  the  Social  Security 
financing  Amendments  of  19  77 . ) 

Section  6603(g)  would  amend  the  Railroad  Retirement  Act  so  that  the 
reduction  factor  applied  to  future  increases  would  be  consistent  with  current 
social  security  practice  and  would  remain  fixed  at  the  level  applied  when 
the  benefit  was  first  awarded  or,  if  less,  the  reduction  in  effect  when  the 
bill  becomes  effective. 
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Sec.  6603(h):     Uniform  application  of  actuarial  reduction  in  dual 
entitlement  cases 

Section  6603(h)  of  the  bill  would  amend  section  3(m)  of  the  Act  to 
correct  an  anomaly  in  the  Railroad  Retirement  Act  of  1974.     This  amendment 
would  apply  the  actuarial  reduction  factor  in  a  uniform  manner  in  the 
benefit  calculation  which  occurs  when  an  early  retiree  would  be  entitled 
to  both  a  social  security  equivalent  benefit  based  solely  on  railroad 
compensation  and  a  social  security  benefit  based  solely  on  social  security 
covered  wages. 

Under  current  law,  the  social  security  equivalent  benefit  based 
solely  on  railroad  compensation  is  determined  by: 

1.  Computing  the  full  (i.e.,  actuarially  unreduced)  benefit  based 
on  combined  railroad  and  social  security  earnings; 

2.  Computing  the  actuarially  reduced  social  security  benefit  based 
solely  on  social  security  wages; 

3.  Taking  the  difference  between  1  and  2;  and 

A.    Reducing  3  by  the  actuarial  reduction  factor. 

This  inconsistent  manner  of  applying  the  actuarial  reduction  factor 
in  computing  social  security  equivalent  benefits  literally  undoes  a  portion 
of  the  age  reduction  made  in  the  social  security  benefit  and  generates  costly, 
arbitrary  results. 

For  example,  consider  the  case  of  an  individual  retiring  early  with 
a  ten  percent  actuarial  reduction.     The  individual's  unreduced  monthly 
benefit  based  on  combined  railroad  and  social  security  earnings  would  be 
$300,  with  the  reduced  benefit  equal  to  $270.    The  individual's  unreduced 
social  security  benefit  based  solely  on  social  security  wages  would  be  $200, 
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with  the  reduced  benefit  equal  to  $180. 

Under  current  law,  the  social  security  equivalent  benefit  based 
solely  on  railroad  compensation  would  be  $108,  determined  by  following 
the  steps  listed  above: 

$300  -  $180  =  $120  (Steps  1,2,  and  3),  and 

$120  -  (10%  x  $120)  =  $108  (Step  4) 

The  individual  received  a  total  of  $228  in  monthly  social 
security  equivalent  benefits  (i.e.,  the  sum  of  the  reduced  social 
security  benefit  based  solely  on  social  security  wages — $180 —  and  the 
calculated  social  security  equivalent  benefit  based  solely  on  railroad 
compensation— $  108) . 

Under  section  6603(h)   of  the  bill,  the  actuarial  reduction  would 
be  uniformly  applied  when  initially  computing  each  benefit  component. 
Under  this  amendment,  the  social  security  equivalent  benefit  based  solely 
on  railroad  compensation  would  be  determined  by: 

1.  Computing  the  actuarially  reduced  social  security  equivalent 
benefit  based  on  combined  railroad  and  social  security  earnings; 

2.  Computing  the  actuarially  reduced  social  security  benefit 
based  solely  on  social  security  wages;  and 

3.  Taking  the  difference. 

Using  the  example  above,  the  individual's  social  security  equivalent 
benefit  based  solely  on  railroad  compensation  would  be  $90,  as  can  be 
derived  by  following  the  steps  listed  above:    $270  -  $180  =  $90  (steps 
1,  2,  and  3).    The  individual  would  receive  a  total  of  $270  in  monthly 
social  security  equivalent  benefits  (i.e.,  the  sum  of  the  reduced  social 
security  benefit  based  solely  on  social  security  wages — $180 — and  the 
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actuarially  reduced  social  security  equivalent  benefit  based  solely  on 
railroad  compensation — $90) .     The  amount  would  exactly  equal  the 
actuarially  reduced  benefit  based  on  combined  railroad  and  social  security 
earnings.     This  was  the  result  intended,  as  indicated  by  the  legislative 
history  of  the  1974  Act. 
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Sec.  6604(a):     Tier  I  benefits  for  divorced  wives 

Section  6604(a)  of  the  bill  amends  section  4(a)(1)  of  the  Act  to  provide 
that  a  divorced  wife  will  receive  a  social  security  level  benefit  amount  (a  tier  I) 
as  her  annuity  under  the  Railroad  Retirement  Act.     Since  other  annuity  components 
provided  to  individuals  married  to  employees  are  payable  only  to  a  "spouse",  as 
defined  in  the  Act,  such  components  would  not  be  payable  to  a  "divorced  wife,"  a 
term  also  defined  in  the  Act.     The  term  "spouse"  does  not  include  a  divorced  wife. 
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Sec.  6604(b)(2):  New  Spouse  Tier  II 

Sec.  6604(b)(3): 


Under  current  law,  the  spouse  tier  II  annuity  component  is  equal  to 
50  percent  of  the  employee's  tier  II  with  a  spouse  maximum  (provided  for 
under  section  4(c)  of  the  Act).     Section  6604(b)(2)  of  the  bill  would  provide 
45  rather  than  50  percent  of  the  employee's  tier  II  to  the  spouse  as  her 
tier  II;  however,  section  6604(b)(3)  eliminates  the  spouse  maximum. 
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Sec.  6604(c):  Spouse  windfalls 

Since  the  Gebbie  case  principles  would  also  be  applicable  to  spouse 
annuity  windfalls  payable  under  section  4(e)  of  the  Act  as  they  are  to  windfalls 
paid  to  employees  on  the  basis  of  a  spouse's  social  security  earnings, 
section  6604(c)  of  the  bill  makes  the  same  changes  to  spouse  windfall  provisions 
as  section  6603(e)  of  the  bill  makes  to  section  3(h)(3)  and  3(h)(4)  of  the  Act 
windfalls . 
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Sec.  6604(d):  Conforming 


Surviving  divorced  wives,  remarried  widows,  and  surviving  divorced 
mothers  of  employees  will  get  tier  I  annuity  amounts.    No  direct  change 
in  the  tier  I  computation  section,  section  4(f)  of  the  Act,  is  necessary 
to  accomplish  this  since  these  new  categories  of  beneficiaries  specifically 
come  within  the  term  "survivor"  contained  in  section  4(h)  of  the  Act. 
However,  to  preclude  them  from  receiving  section  4(f)(2)  of  the  Act 
deeming  provisions,  section  6604(d)  of  the  bill  excludes  them  from  operation 
of  section  4(f)(2)  of  the  Act. 
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Sec.  6604(e):     New  Survivor  Tier  II 

Section  6604(e)  of  the  bill  amends  entirely  the  tier  II  survivor 
annuity  computation  section  of  the  Act,  section  4(g).    Under  current  law, 
a  survivor's  tier  II  is  equal  to  30%  of  the  survivor  tier  I,  which  is 

itself  the  social  security  level  widow's  or  widower's  annuity  which  would  be  payable 
to  such  survivor  if  railroad  service  were  covered  by  the  Social  Security 
Act.     Section  6604(e)  provides,  instead,  a  tier  II  for  widows  and 
widowers  equal  to  50  percent  of  the  employee's  tier  II  which  would  be 
payable  to  the  employee  if  he  were  still  living.     Children  would  get  a 
tier  II  of  15  percent  of  the  employee's  tier  II,  parents  35  percent,  and 
a  family  minimum  would  be  35  percent,  and  the  family  maximum  would  be 
80  percent. 

The  effective  dates  make  the  new  formula  applicable  to  new  awards  in 
cases  where  the  employee  did  not  retire  and  did  not  die  prior  to  the  change- 
over date.     In  other  cases,  the  old  formula  applies  for  the  initial  award; 
however  in  all  cases,  cost  of  living  increases  for  survivors  tier  II  would 
be  by  the  same  percentage  as  employee  and  spouse  tier  II  annuity  amounts, 
(under  current  law,  such  increases  are  30  percent  of  the  survivor's  tier  I 
increase) . 

Section  6604(e)   of  the  bill  also  provides  that  divorced  wives,  remarried 
widows,  and  surviving  divorced  mothers  do  not  get  a  tier  II  amount. 
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Sec.  6604(f):     Survivor  Windfalls 

Section  6604(f)  of  the  bill  makes  changes  in  survivor  windfalls 
similar  to  changes  made  in  other  windfall  section  of  the  Act  by  sections  6603(d) 
and  6604(c)  of  the  bill.     Section  6604(f)  also  provides  that  no  windfall  is 
payable  to  surviving  divorced  wives,  remarried  widows,  and  surviving  divorced 
mothers . 
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Sec.  6604(g);  Conforming 

References  to  "divorced  wife"  are  added  to  section  4(i)  of  the  Act. 
Also,  the  section  is  amended  to  provide  a  similar  result  as  the  amendment 
to  section  3(m)  by  section  6603(h)  of  the  bill  accomplishes  with  respect  to 
employee  annuities. 
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Sec.  6605;  Conforming 

Necessary  references  to  divorced  wife  and  other  new  categories  are 
added  to  section  5  of  the  Act.     Section  5  of  the  Act  provides  conditions 
for  annuity  termination.    A  divorced  wife's  annuity  would  terminate  when  she 
remarries  or  when  either  she  or  the  employee  die.    New  survivor  annuities 
added  to  the  Act  terminate  pursuant  to  Social  Security  Act  termination  provisions. 
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Sec.  6606:  Conforming 

References  to  new  beneficiary  categories  added  to  section  6  of  the 
Act.     Section  6  provisions  apply  to  all  lump-sum  death  payments  under  the 
Railroad  Retirement  Act. 
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Sec.  6607(a):  Conforming 
Sec.  6607(b) 

Section  6607(a)  and  6607(b)  of  the  bill  adds  a  reference  to  "divorced  wife' 
to  section  7(b)(2)(B)  of  the  Act. 


Sec.  6608;     Dual  Benefits  Payments  Accounts 


Under  current  law,  appropriations  for  dual  benefits  (the  so-called 
"windfall"  components  paid  under  sections  3(h),  4(e)  and  4(h)  of  the  Act 
and  section  204(a)(3),  204(a)(4),  206(3),  and  207(3)  of  Public  Law  93-445) 
are  paid  directly  into  the  Railroad  Retirement  Account.     Dual  benefits  are 
then  paid  from  such  account.     Section  6608  of  the  bill  would  amend  section  7(c) 
of  the  Act  to  provide  th-t  after  September  1981,  dual  benefits  will  be  paid 
from  a  special  Dual  Benefits  Payments  Account  (which  is  established  by 
section  6608  of  the  bill).     This  will  greatly  enhance  the  integrity  of  both  the 
regular  account  and  the  dual  benefit  payment  mechanism,  improve  accountability, 
and  present  more  clearly  the  necessity  for  full  dual  benefit  funding. 

Section  6608  of  the  bill  will  also  give  the  Board  authority  to  allocate 
windfall  dual  benefit  appropriations  so  as  to  insure  that  appropriations  extend 
all  year  and  that  within  each  month  of  such  year,  there  is  an  equitable  distribu- 
tion of  funds  allocated  to  beneficiaries  entitled  to  dual  benefits  for  such  month. 
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Sec.  6609(a):     Limited  Borrowing  Authority 

Section  6609(a)  of  the  bill  creates  a  new  subdivision  (2)  for  section  15(b) 
of  the  Act  giving  the  Board  authority  to  borrow  from  the  general  fund  against 
its  assets  represented  by  the  financial  interchange  obligations  already  due  and 
owing  to  the  Railroad  Retirement  Account.    The  Board  could  not  borrow  more  in 
any  month  than  is  actually  needed  in  order  to  meet  benefit  obligations  to  be  paid 
during  the  following  month.     The  Board  could  not  have  loans  outstanding  in  a  fiscal 
year  in  excess  of  the  expected  financial  interchange  for  such  year.  Repayments 
will  be  made  when  account  resources  permit,  but  in  any  event,  any  amount  out- 
standing must  must  be  repaid  within  10  days  of  a  financial  interchange  transfer. 
Interest  will  be  paid  on  such  loans.     The  rates  of  interest  will  be  determined 
under  provisions  applicable  to  regular  retirement  account  investments. 

Interest  on  any  outstanding  amount  will  be  the  cumulative  monthly  interest 
amounts  determined  at  each  monthly  rate  during  each  month  such  amount  is  out- 
standing, with  compounding  month  by  month. 

In  effect,  this  provision  merely  allows  the  Railroad  Retirement  Board  to 
borrow  its  own  money,  with  interest.     This  provision  will  have  no  effect  on  the 
budget  deficit. 
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Sec1_6609_(b)_  Dual  Benefits  Payments  Account 

Section  6609  (b)   of  the  bill  establishes  Dual  Benefits  Payments 
Account.    Appropriations  for  dual  benefit  appropriations  will  be  placed  into 
this  account,  and  dual  benefit  payments  will  be  made  from  this  account.  Be- 
cause there  is  generally  a  lag  between  the  time  appropriations  are  enacted  and 
the  time  money  is  received,  the  regular  retirement  account  will  loan  funds 
temporarily  each  year  to  the  Dual  Benefits  Payments  Account  to  continue  wind- 
fall payments  between  the  start  of  a  fiscal  year  and  the  date  the  dual  benefits 
appropriation  is  received.    This  loan  will  be  repaid,  with  interest,  when  the 
dual  benefit  appropriation  is  received. 

It  might  be  noted  that  under  current  law  dual  benefit  financing  is  on  a 
level  payment  basis.    Creation  of  the  Dual  Benefits  Payments  Account  will  obviate 
the  need  for  long-term  guess  work  required  by  the  level  payment  basis  (which  re- 
quires each  three  years  that  the  Board  estimate  interest  and  inflation  rates 
through  to  the  year  2000  in  order  to  determine  what  equal  •  instalments 

to  that  year  will  offset  totally  all  dual  benefit  payments  which  will  ever  be 
made) .  The  separate  dual  benefits  account  provision  requires  simply  that  the 
Board  determine  each  year  the  amount  of  money  which  will  be  needed  during  the 
next  fiscal  year  to  pay  dual  benefits.  This  information  will  be  furnished  to 
the  Appropriations  Committees,  and  payments  made  during  each  fiscal 
year  will  be  in  line  with  the  appropriation. 
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Sec.   6609(c)  Conforming 

Section  6609(c)  adds  a  needed  reference  to  the  new  Dual 
Benefits  Payments  Account  to  section  15(e)   of  the  Act. 
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Sec.    6609(d)  Conforming 

Section  6609(d)  of  the  bill  adds  a  reference  to  the  nev; 
Dual  Benefits  Payments  Account  to  section  15(g)   of  the  Act. 
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Sec.  6110   Disability  Freeze  Technical  Change 

Section  6110  of  the  bill  makes  a  technical  amendment  to  section  18  (2)  of 
the  Act.    It  would  allow  the  Social  Security  Administration  to  take  into  con- 
sideration railroad  ccrtpensation  when  determining  whether  applicants  under 
that  Act  can  qualify  for  a  disability  freeze.    A  similar  provision  was  con- 
tained in  the  1937  Act  but  was  left  out  through  inadvertance .    Both  the  Social 
Security  Administration  and  the  Board  have  urged  adoption  of  this  amendment  as 
soon  as  possible  so  that  qualified  disabled  individuals  can  get  a  disability 
freeze  established. 
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Sec.  6621:  Employee  Tier  II  Tax 

Section  6621  of  the  bill  amends  section  3201  of  the  Internal  Revenue  Code 
to  impose  a  tier  II  tax  on  employees  of  2  percent  of  compensation  paid  to  them 
each  month  up  to  the  monthly  maximum. 
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Sec.  6623:    Employer  Tier  II  Tax 

Section  6623  of  the  bill  amends  section  3221(a)  of  the  Internal  Revenue 
Code  to  increase  employer  tier  II  tax  from  9.5  percent  to  11.75  percent  of 
monthly  compensation  paid  to  employees  up  to  the  monthly  maximum. 
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Sec.  6631:    Social  Security  Act  Amendment 

Section  6631  of  the  bill  amends  references  to  the  railroad  retirement  pro- 
gram contained  in  section  230  of  the  Social  Security  Act  to  insure  that  the 
monthly  compensation  limit  for  tier  II  tax  applies  to  the  new  employee  tier  II 
tax  and  conform  the  reference  to  the  employee  representative  tax  contained  in 
section  230  to  reflect  the  new  rate. 
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Sec.  6641:     Effective  dates 

Section  6641  of  the  bill  provides  the  effective  dates  for  the  other 
provisions  of  the  bill. 
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Committee  Savings  Estimate 

(Based  on  preliminary  estimates  provided  by  the  Railroad  Retirement  Board 

and  CBO) 


Savi ngs  i n  Out  1  ays  ( i  n  mi  1 1 i  ons ) 


1982 

1983 

1984 

Change  in  Survivo^  Benefit 

S  8 

$  39 

$  69 

Change  in  Spouse  Benefit 

0 

3 

5 

Technical  Benefit  Changes 

7 

22 

34 

Restoration  of  Current  Connection 

4-A  MT^H  Fmnlnuaoc 
IV  M  1  OD  Lilip  i  uyscb 

★ 

* 

* 

Deeming  of  Current  Connection  after 
25  years 

-  1 

-  1 

-  1 

Repeal  of  Geobie  decision 

230 

42 

42 

Other  Changes  in  Windfall 

100 

110 

120 

New  Tier  II  Formula  with  COLA 
extension 

-  17 

-  40 

-  77 

Coverage  of  Divorced  Spouses 

-  11 

1  0 
-  ic 

TOTAL  OUTLAY  SAVINGS 

S316 

$163 

$180 

♦Estimated  additional  costs  of  les  than  $500,000. 

Increases  in  Revenue  (in  millions) 

1982 

1983 

1984 

Payroll  Tax  Increase 

4.25S  of  Taxable  Payroll 

$525 

$568 

$623 

TOTAL  REVENUE  INCREASE 

$525 

$568 

$623 

NET  BUDGETARY  IMPACT 

$841 

$731 

$803 
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RATIONALE  FOR  INCLUDING  REVENUES 

The  reconciliation  instructions  specifically  require  savings  in  outlays. 
However,  outlay  savings  achieved  through  changes  in  benefits  will  not  alone 
solve  the  problems  of  railroad  retirement,  particularly  in  the  short  term. 
Increased  income  through  increased  payroll  taxes  is  essential. 

As  a  result,  this  Committee  has  dealt  with  both  the  benefit  and  tax  side 
of  railroad  retirement  in  reconciliation.    Because  increasing  revenue  is  a 
valid  and  necessary  way  to  deal  with  the  problems  of  this  system,  we  will 
credit  increased  revenue  toward  our  reconciliation  target  as  we  did  last  year. 

Failure  to  allow  this  Committee  to  credit  increased  revenue  toward  our 
reconciliation  goal  will  be  tantamount  to  the  Budget  Committee  requiring 
this  Committee  to  solve  the  problems  of  railroad  retirement  only  through  benefit 
reductions.    We  strongly  feel  this  would  be  an  invasion  of  our  Committee's 
rightful  prerogative  to  shape  programs  within  our  jurisdiction. 

For  this  Committee  to  recommend  only  benefit  reductions  would  also  be 
inequitable.    We  feel  our  recommendations  must  be  evenhanded  and  this  requires 
us  to  deal  with  the  benefit  and  revenue  aspects  simultaneously. 
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NOISE  CONTROL  £CT 

The  Act,   now  known  as  the  Quiet  Communities  Act,  and  approved 
by  the  Committee  authorizes  the  noise  office  functions  at  FPA  at 
7.3  million  dollars  for  each  of  fiscal  years  1982  and  1983.  This 
results  in  savings  of  6.8  million  in  1982;   7.6  million  in  1983; 
and   (given  an  expected  authorization  of  7.3  million  for  fiscal 
year  1984)    8.3  million  in  1984.     The  legislation  is  basically  a 
reauthorization  of  the  Noise  Pollution  Control  programs  of  the 
Environmental  Protection  Agency.     However,   the  Committee  limited 
the  regulatory  authority  under  the  Act  to  certain  carriers  and 
transportation  equipment.     The  Committee  believes  it  is  appropriate 
for  the  Federal  government  to  assist  communities  in  their  efforts 
to  protect  the  public  health  and  welfare  from  the  adverse  effects 
of  uncontrolled  noise.     The  technical  and  financial  assistance 
program  for  assisting     state  and  local  noise  control  efforts  has  been 
extremely  successful  and  the  Committee  has  provided  adequate 
resources  for  those  programs  to  continue  at  an  appropriate  level. 

The  Committee  specifically  incorporates  by  reference  its 
report  on  H.R.   3071,  Report  No.   97-85,   filed  on  May  19,  1981. 
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TOXIC  SUBSTANCES  CONTROL  ACT 

The  legislation,  already  approved  by  the  Committee, 
authorizes  the  Toxic  Substances  Control  Act  activities  at  the 
Environmental  Protection  Agency  at  the  level  of  63.5  dollars 
for  each  of  fiscal  years  1982  and  1983.     This  results  in  savings 
of  10.7  million  in  1982,   14.9  million  in  1983,   and   (given  an 
expected  authorization  of  $63.5  million  for  FY  1984)    19.0  million 
in  1984. 

The  Committee  continued  the  authorization  for  state  grants 
under  Section  29  of  the  Act  and  urged  the  EPA  in  awarding  these 
grants  to  give  priority  consideration  to  state  programs  designed 
to  assess  and  determine  methods  to  control,  abate  and  prevent 
the  contamination  of  groundwater  by  chemical  substances  and 
mixtures . 

The  Committee  specifically  incorporates  by  reference  its 
report  on  H.R.   3495,   Report  No.   97-86,   filed  on  May  19,  1981. 
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Department  of  Commerce  Authorization 

The  legislation  contemplates  decreasing  the  authorized  level  of  funding 
for  the  office  of  the  Secretary  of  Commerce  for  Fiscal  Years  1982,  1 983  and 
1984.    Given  this  Administration's  often  expressed  statements  in  favor  of  fiscal 
responsibility  and  austerity,  it  seemed  reasonable  to  the  Committee  that 
certain  of  the  traditional  expenses  of  the  Department  be  substantially  reduced. 
Accordingly,  the  legislation  incorporates  certain  reductions  which  have  been 
designed  to  help  the  Secretary  to  achieve  these  most  commendable  goals.  The 
Office  of  the  Secretary  is  to  be  reduced  by  a  factor  of  25%  -  a  reduction 
which  will  no  doubt  result  in  a  leaner,  trim  m  er  operation.    Further,  funds  are 
forbidden  which  might  be  used  to  support  a  private  chef  or  dining  facility 
within  the  Office  of  the  Secretary.    Travel  and  transportation  funds  are  also 
reduced  by  50%,  from  $400,000  to  $200,000,  and  funds  to  support  the  printing 
of  press  releases  for  the  Secretary  are  also  reduced  a  like  percentage,  from 
$27,000  to  $13,000. 

It  is  the  view  of  the  Committee  that  these  minor  reductions  in  the 
expenses  of  running  the  office  of  the  Secretary  will  materially  assist  the 
Secretary  in  focusing  upon  the  critical  problems  which  the  government  will  be 
facing  in  the  next  several  years,  and  the  Committee  is  confident  that  these 
reductions  will  be  welcomed  in  the  same  spirit. 


502 


Alice  M.  Rlvlln 
Director 


WASHINGTON,  D.C.  20S15 


June  13,  1981 


The  Honorable  John  D.  Dingell 
Chairman 

Committee  on  Energy  and  Commerce 
U.  S.  House  of  Representatives 
Washington,  D.C.  20515 

Dear  Mr.  Chairman: 

Pursuant  to  Section  202  of  the  Congressional  Budget  Act  of  1974,  the 
Congressional  Budget  Office  has  prepared  the  attached  cost  estimates  of 
the  recommendations  of  the  House  Committee  on  Energy  and  Commerce  to 
reduce  spending  in  programs  within  the  jurisdiction  of  that  Committee. 
These  estimates  cover  the  provisions  that  affect  Medicare  and  Medicaid. 

The  estimates  included  in  the  attached  report  represent  the  1981- 
1986  effects  on  the  federal  budget  of  the  Committee's  legislative  proposals. 
CBO  understands  that  the  staff  of  the  Committee  on  the  Budget  will  be 
responsible  for  interpreting  how  the  savings  contained  in  these  legislative 
proposals  measure  against  the  budget  resolution  reconciliation  instructions. 

Should  the  Committee  so  desire,  we  would  be  pleased  to  provide 
further  details  on  the  attached  cost  estimates. 


cc:      The  Honorable  James  Broyhill 
Ranking  Minority  Member 


CONGRESSIONAL  BUDGET  OFFICE 
COST  ESTIMATE 


June  13,  1981 


1.  BILL  TITLE: 

Provisions  Reducing  Spending  in  Programs  Within  the  Jurisdiction  of  the  House 
Committee  on  Energy  and  Commerce. 

2.  BILL  STATUS: 

As  ordered  sent  to  the  House  Budget  Committee  by  the  House  Committee  on 
Energy  and  Commerce  on  June  12,  1981. 

3.  BILL  PURPOSE: 

To  bring  the  expenditures  authorized  by  the  House  Committee  on  Energy  and 
Commerce  within  the  reconciliation  target  for  that  committee  established  by  the 
Congress. 

4.  COST  ESTIMATE: 


(by  fiscal  years,  in  millions  of  dollars) 

1982  1983  1984  1985  1986 

Medicaid 

Budget  Authority  -1,028  -886  -787  -672  -756 

Estimated  Outlays  1/  -935  -926  -841  -672  -756 

Medicare 

Budget  Authority  -312  -534  -712  -669  -776 

Estimated  Outlays         -        -395  -655  -861  -856  -1,019 


1/  Additional  federal  savings  to  the  Medicaid  program  would  accrue  if  provisions 
recommended  by  the  House  Committee  on  Ways  and  Means  were  adopted  for 
the  Aid  to  Families  With  Dependent  Children  program.  These  savings  would  be 
$40  million  in  1982,  $55  million  in  1982,  and  $60  million  in  1984.  These 
additional  federal  savings  are  not  reflected  in  this  totaL 

The  savings  resulting  from  this  bill  fall  within  budget  function  550. 


5.        BASIS  OF  ESTIMATE: 


The  estimates  are  based  on  early  draft  language,  revised  draft  language,  and 
discussions  with  committee  staff.  The  basis  of  estimate  statements  are  included 
under  each  section.  Only  those  provisions  which  would  have  a  budgetary  impact 
are  discussed  in  the  section  by  section  analysis.  This  estimate  covers  provisions 
of  direct  spending  that  affect  Medicare  and  Medicaid. 

6.  ESTIMATE  PREPARED  BY:  Hinda  Ripps  and  Malcolm  Curtis  (225-7766). 

7.  ESTIMATE  APPROVED  BY: 


James  L.  Blum 
Assistant  Director 
for  Budget  Analysis 

(503) 
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Section  6321:    Reduction  in  Medicaid  Payments  to  States 


COST  ESTIMATE: 

(by  fiscal  years,  in  millions  of  dollars) 

1982  1983  1984  1985  1986 

Medicaid  1/ 

Budget  Authority  -616  -359  -175 

Estimated  Outlays  -520  -400  -230 

Medicare 

Budget  Authority  -26  -90  -149 

Estimated  Outlays  -26  -90  -149 


1/  Savings  have  been  estimated  relative  to  current  law.  If  other  Medicaid 
provisions  of  this  bill  are  adopted,  not  all  of  these  additional  federal  Medicaid 
savings  would  accrue  from  adoption  of  Section  6321. 


BASIS  OF  ESTIMATE: 


This  provision  would  reduce  the  federal  Medicaid  payment  to  a  state  by  3  percent  in 
1982,  2  percent  in  1983,  and  1  percent  in  1984.  This  reduction  would  be  reduced  by  1/3 
for  any  quarter  in  a  state  which  had  a  qualified  hospital  review  program  in  effect  at  the 
beginning  of  a  quarter.  A  state  could  also  have  its  reduction  reduced  in  a  quarter  by  1/3 
if  it  had  a  high  unemployment  rate.  Finally,  a  state  could  have  its  reduction  reduced  by 
1/3  in  a  quarter  if  its  third  party  fraud  and  abuse  recoveries  for  the  previous  quarter 
were  at  least  1  percent  of  the  amount  of  federal  payments  due  to  the  state.  This 
provision  would  not  apply  to  the  territories. 
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Section  6322:  Hospital  Reimbursement  Rate  Determinations 
COST  ESTIMATE: 

(by  fiscal  years,  in  millions  of  dollars) 
1982  1983  1984  1985  1986 

Medicaid 

Budget  Authority  -250  -280  -320  -350  -390 

Estimated  Outlays  -250  -280  -320  -350  -390  . 

BASIS  OF  ESTIMATE: 

This  provision  would  allow  states  to  set  Medicaid  reimbursement  rates  for  hospitals 
below  the  reasonable  cost  of  such  services  as  defined  in  Title  XVIII  and  to  utilize 
prospective  rate  setting.  Reimbursement  rates  would  have  to  be  reasonable  and 
necessary  in  the  efficient  and  economical  delivery  of  such  services.  This  estimate 
assumes  a  5  percent  reduction  in  Medicaid  hospital  reimbursements. 
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Section  6323:  Competitive  Arrangements 
COST  ESTIMATE: 


(by  fiscal  years,  in  millions  of  dollars) 
1982  1983  1984  1985  1986 

Medicaid 

Budget  Authority  -90  -110  -120  -130  -150 

Estimated  Outlays  -90  -110  -120  -130  -150 

BASIS  OF  ESTIMATE: 

This  section  would  allow  states  greater  flexibility  to  purchase  laboratory  services, 
medical  devices,  and  drugs  through  competitive  procurement  procedures.  Savings 
incurred  through  competitive  arrangements  for  the  purchase  of  drugs  would  provide  the 
largest  component  of  savings  under  this  provision. 
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Section  6325:  Repeal  of  Required  Medicaid  Coverage  of  Individuals  Aged  18  to  21 


COST  ESTIMATE: 

(by  fiscal  years,  in  millions  of  dollars) 
1982  1983  1984  1985  1986 

Medicaid 

Budget  Authority  -10  -42  -44  -46  -48 

Estimated  Outlays  -10  -42  -44  -46  -48 

BASIS  OF  ESTIMATE: 

This  section  would  no  longer  require  states  to  provide  Medicaid  coverage  to  individuals 
aged  18  to  21.  Savings  for  1982  are  for  one  quarter  only  because  of  assumed  lead-time 
required  for  implementation  due  to  state  legislative  constraints. 


80-614  0-81-33 
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Section  6326:  Waiver  of  Medicaid  Requirements 
COST  ESTIMATE: 

(by  fiscal  years,  in  millions  of  dollars) 
1982  1983  1984  1985  1986 

Medicaid  1/ 

Budget  Authority  -50  -100  -170  -300  -325 

Estimated  Outlays  -50  -100  -170  -300  -325 

1/  Savings  have  been  estimated  relative  to  current  law.  If  Section  6322  of  this  bill  is 
adopted,  none  of  the  additional  federal  Medicaid  savings  would  accrue  from  adoption 
of  this  section.  Savings  from  the  section  are  not  added  into  the  totals. 

BASIS  OF  ESTIMATE: 

This  section  would  waive  requirements  as  may  be  necessary  for  a  state  to  restrict  (within 
certain  limitations)  the  provider  from  whom  an  individual  can  obtain  services  and  the 
participation  of  a  provider.  This  estimate  assumes  that  savings  could  be  accrued  by 
restricting  an  individual's  choice  for  hospital  services  in  urban  areas.  Currently, 
administrative  guidelines  allow  states  to  restrict  overutilizers  of  Medicaid  services  to 
one  provider  (within  certain  limitations). 


509 


Section  6328:    Permitting  Medicaid  Matching  for  Payments  to  Promote 
Closure  and  Conversion  of  Underutilized  Hospital  Facilities 


COST  ESTIMATE: 

(by  fiscal  years,  in  millions  of  dollars) 
1982       1983       1984      1985  1986 

Medicaid 

Budget  Authority  -  -  -2  -4        -8  -14 

Outlays  --  -2  -4-8  -14 

Medicare 

Budget  Authority  -  -         -  -  1  4  7 

Outlays  -2  -7         -19       -36  -58 

BASIS  OF  ESTIMATE: 


Section  6328  would  authorize  payments  under  Medicare  and  Medicaid  to 
hospitals  for  costs  associated  with  the  closing-down  or  conversion  to 
approved  use  of  underutilized  bed  capacity  or  services.  The  effects  of  this 
provision  on  federal  spending  are  unpredictable  because  they  would  depend 
critically  on  the  actions  of  the  Secretary  who  would  determine  whether  such 
expenditures  were  reasonable  in  relation  to  savings  under  Medicare  and 
Medicaid.  The  savings  shown  above,  therefore,  are  highly  speculative. 
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Section  6329:  Preadmission  Screening  for  Long  Term  Care 
COST  ESTIMATE: 

(by  fiscal  year,  in  millions  of  dollars) 
1982  1983  1984  1985  1986 

Medicaid 

Budget  Authority  -20  -50  -60  -70  -80 

Estimated  Outlays  -20  -50  -60  -70  -80 

BASIS  OF  ESTIMATE: 

This  provision  would  allow  for  preadmission  screening  for  long  term  care  in  1982  and 
mandate  this  screening  beginning  in  1983.  Based  on  state  experiences,  this  estimate 
assumes  that  skilled  nursing  and  intermediate  care  nursing  home  admissions  could  be 
decreased  if  this  provision  were  adopted.  Each  individual  eligible  or  applying  for 
assistance  under  the  state  plan  would  be  screened  prior  to  entering  a  nursing  home. 
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Section  6331:    Eliminating  Federal  Matching  for  Excessive  Pre-Operative  Stays  and 
Unnecessary  Tests 

COST  ESTIMATE: 

(by  fiscal  years,  in  millions  of  dollars) 
1982  1983  1984  1985  1986 

Medicaid 

Budget  Authority  -10  -14  -17  -20  -23 

Estimated  Outlays  -10  -14  -17  -20  -23 

BASIS  OF  ESTIMATE: 

This  provision  would  eliminate  federal  matching  for  excessive  preoperative  stays  and 
unnecessary  tests.  Payments  would  not  be  made  for  hospital  services  more  than  one  day 
before  elective  surgical  procedures.  Additionally,  payments  would  not  be  made  for  non- 
emergency inpatient  hospital  tests  not  specifically  ordered  by  either  the  attending 
physician  or  other  responsible  practitioner. 
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Section  6336:  Modification  of  Occupancy  Test  for  Hospital  Long-Term  Care 
COST  ESTIMATE: 

(by  fiscal  years,  in  millions  of  dollars) 

1982          1983          1984  1985  1986 

Medicaid 

Budget  Authority                            -25            -25            -30  -35  -40 

Estimated  Outlays                          -25            -25            -30  -35  -40 

Medicare 

Budget  Authority  2  8  15  20  30 

Estimated  Outlays  -61  -70  -80  -90  -105 

BASIS  OF  ESTIMATE: 

This  section  would  modify  a  provision  of  current  law  enacted  as  part  of  the  Omnibus 
Reconciliation  Act  of  1980  on  December  5,  1980.  That  provision  reduces  Medicare  and 
Medicaid  payments  for  care  for  persons  hospitalized  only  because  needed  long-term  care 
beds  are  unavailable.  The  provision  exempts  hospitals  with  occupancy  rates  of  at  least 
80  percent,  however,  reducing  gross  savings  an  estimated  45  percent.  For  Medicare  and 
Medicaid,  Section  6336  would  restrict  the  exemption  to  public  hospitals  only,  reducing 
gross  savings  just  5  percent. ~  For  Medicare  purposes,  this  section  would  also  exempt 
hospitals  located  in  areas  in  which  there  is  a  shortage  of  hospital  beds,  reducing  gross 
savings  an  additional  10  percent. 
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Section  6337:  Civil  Money  Penalties 


COST  ESTIMATE: 


(by  fiscal  years,  in  millions  of  dollars) 


1982 


1983 


1984 


1985 


1986 


Medicaid 
Budget  Authority 
Outlays 


-14 
-14 


-14 
-14 


-14 
-14 


-14 
-14 


-14 
-14 


Medicare 

Budget  Authority 
Outlays 


-7 
-7 


-7 
-7 


-7 
-7 


-7 

-7 


-7 
-7 


BASIS  OF  ESTIMATE: 

This  section  would  authorize  the  Secretary  of  Health  and  Human  Services 
to  fine  any  person  who  in  his  determination  has  filed  a  fraudulent  claim 
for  Medicare  or  Medicaid  reimbursement.  Administration  estimates  of 
outlay  savings  have  been  reviewed  by  CBO. 
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Sections  6341-6345: 


Amendments  Relating  to  Professional  Standards  Review 
Organizations  (PSROs) 


(by  fiscal  years,  in  millions  of  dollars) 
1982  1983  1984  1985 


1986 


Medicaid 
Budget  Authority 
Estimated  Outlays 

Medicare 
Budget  Authority 
Estimated  Outlays 


47 
-17 


41 
47 


-22 
-33 


-41 
-41 


-1 


BASIS  OF  ESTIMATE: 


This  provision  would  permit  the  Secretary  of  HHS  to  terminate  no  more  than  one-half  of 
all  PSROs  prior  to  October  1,  1982.  States  could  contract  with  PSROs  to  provide 
Medicaid  review  at  a  75  percent  federal  match. 
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Section  6346:  Elimination  of  Carryover  for  Part  B  Deductible 


COST  ESTIMATE: 

(by  fiscal  years,  in  millions  of  dollars) 
1982       1983       1984      1985  1986 

Medicaid 

Budget  Authority  4  4  4  4  4 

Estimated  Outlays  4  4  4         4  4 

Medicare 

Budget  Authority  -55         -55         -55       -55  -55 

Estimated  Outlays  -55         -55         -55       -55  -55 

BASIS  OF  ESTIMATE: 


Currently,  under  Medicare  Part  B,  beneficiaries  are  required  to  incur  $60 
annually  in  expenses  for  most  covered  medical  services  before  the  program 
will  begin  making  payments.  In  determining  whether  an  individual  has  met 
the  $60  deductible,  expenses  incurred  in  the  current  calendar  year  plus 
those  incurred  in  the  last  three  months  of  the  preceding  calendar  year  are 
considered. 

This  proposal  would  repeal  the  provision  permitting  medical  expenses 
incurred  during  the  last  quarter  of  the  preceding  calendar  year  to  be 
counted  in  determining  whether  an  individual  has  satisfied  the  Part  B 
Medicare  deductible  in  the  current  calendar  year. 
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Section  6347:  Increase  In,  and  Indexing,  of  Part  B  Deductible 


COST  ESTIMATE: 


(by  fiscal  years,  in  millions  of  dollars) 

1982  1983  1984  1985  1986 

Medicaid 

Budget  Authority                            7  15  25  35  40 

Estimated  Outlays                          7  15  25  35  40 

Medicare 

Budget  Authority                         -90  -215  -330  -425  -520 

Estimated  Outlays                        -90  -215  -330  -425  -520 


BASIS  OF  ESTIMATE: 


This  provision  would  increase  the  Part  B  deductible  under  Medicare  from 
$60  to  $70  for  calendar  year  1982.  In  subsequent  years,  the 
deductible  would  increase  by  the  same  percentage  as  the  annual  social 
security  cash  benefits  increase. 
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Section  6348:  Incentive  Reimbursement  Rate  for  Renal  Dialysis  Services 
COST  ESTIMATE: 

(by  fiscal  years,  in  millions  of  dollars) 
1982       1983       1984      1985  1986 

Medicare 

Budget  Authority  -105       -130       -155      -180  -205 

Estimated  Outlays  -105       -130       -155      -180  -205 

BASIS  OF  ESTIMATE: 

This  provision  would  require  the  Secretary  of  HHS  to  establish  prospectively 
determined  Medicare  reimbursement  rates  for  outpatient  renal  dialysis,  in 
order  to  provide  incentives  for  the  use  of  the  least  costly  treatment 
settings.  The  Secretary  would  be  required  to  consider  a  single  weighted 
composite  reimbursement  rate  for  both  facility  and  home  dialysis. 
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Section  6349:  Limits  on  Reimbursement  to  Home  Health  Agencies 
COST  ESTIMATE: 

(by  fiscal  years,  in  millions  of  dollars) 
1982       1983       1984      1985  1986 

Medicare 

Budget  Authority  -  -  2  4  6  9 

Estimated  Outlays  -12         -23         -27       -30  -33 

BASIS  OF  ESTIMATE: 

This  provision  would  reduce  from  the  80th  to  the  75th  percentile  the 
Medicare  reimbursement  limits  currently  applied  to  home  health  agencies. 
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Under  End-State  Renal  Disease  Program 


Section  6350:  Nutritional  Therapy 
COST  ESTIMATE: 

Medicare 
Budget  Authority 
Estimated  Outlays 

BASIS  OF  ESTIMATE: 


(by  fiscal  years,  in  millions  of  dollars) 
1982       1983       1984      1985  1986 

-20  -25  -30  -30  -35 
-20         -25         -30       -30  -35 


This  proposal  would  provide  Medicare  Part  B  coverage  for  nutritional 
therapy  services  for  end  stage  renal  disease  patients  where  such  therapy 
serves  to  eliminate  or  reduce  the  need  for  dialysis  treatments. 
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CONGRESSIONAL  BUDGET  OFFICE 
U.S.  CONGRESS 
WASHINGTON,  D.C.  20515 


Alice  M.  Rivlin 
Director 


June  17,  1981 


Honorable  John  D.  Dingell 
Chairman 

Committee  on  Energy  and  Commerce 
U.S.  House  of  Representatives 
2125  Rayburn  House  Office  Building 
Washington,  D.C.  20515 

Dear  Mr.  Chairman: 

Pursuant  to  Section  202  of  the  Congressional  Budget  Act  of  1974,  the  Congres- 
sional Budget  Office  has  reviewed  the  reconciliation  proposals  prepared  by  the 
House  Energy  and  Commerce  Committee. 

The  attached  table,  which  is  a  revision  of  the  one  sent  to  you  on  June  13, 
summarizes  estimated  changes  relative  to  the  baseline  used  by  the  House  Budget 
Committee  in  its  reconciliation  instructions  to  the  Committees.  It  excludes 
estimates  for  Medicare  and  Medicaid,  which  have  been  forwarded  under  separate 
cover.  CBO  understands  that  the  staff  of  the  Committee  on  the  Budget  will  be 
responsible  for  interpreting  how  the  savings  contained  in  the  legislative  proposals 
measure  against  the  budget  resolution  reconciliation  instructions. 

Should  the  Committee  so  desire,  we  would  be  pleased  to  provide  further  details 
on  this  estimate. 


Sincerely, 


j_ 


Alice  M.  Rivlin 
Director 


cc:  James  T.  Broyhill 

Ranking  Minority  Member 
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HOUSE  COMMITTEE  ON  ENERGY  AND  COMMERCE  ESTIMATES  FOR  RECONCILIATION 
Congressional  Budget  Office 
Revised  June  17,  1981 


1982  1983  1984 

(by  fiscal  years,  in  millions  of  dollars) 

L  ENERGY 

A.  Appropriated  Programs 

Other  DOE  Programs 
Changes  to  Baseline 

Budget  Authority  -457  -496  -536 

Outlays  -183  -399  -497 

Strategic  Petroleum  Reserve 
Changes  to  Baseline 

Budget  Authority  -3,903  -3,363  -2,181 

Outlays  -3,682  -3,819  -2,371 


Subtotal  for  Energy  Programs 
Changes  to  Baseline 

Budget  Authority  -4,360  -3,859  -2,717 

Outlays  -3,865  -4,218  -2,868 


Notes: 

CBO  calculated  savings  in  energy  programs  on  the  basis  of  the  limits  on  Department  of 
Energy  budget  authority  for  fiscal  year  1982.  Savings  were  calculated  only  for  programs 
within  the  jurisdiction  of  the  House  Energy  and  Commerce  Committee.  CBO's  analysis 
was  based  on  information  provided  by  the  committee  staff  in  backup  material.  Savings 
relative  to  the  baseline  were  estimated  for  fiscal  years  1983  and  1984  based  on  general 
guidelines  from  the  Budget  Committee  staff.  Savings  resulting  from  language  to  provide 
off-budget  financing  for  oil  acquisition  for  the  Strategic  Petroleum  Reserve  were 
calculated  on  the  basis  of  amounts  assumed  in  the  baseline  in  each  fiscal  year  for  oil 
purchases.  Funds  for  construction  and  acquisition  of  facilities,  program  planning  and 
direction  remain  in  the  baseline  in  each  year. 

There  is  no  significant  budget  impact  associated  with  the  proposed  amendments  to  the 
Powerplant  and  Industrial  Fuel  Use  Act,  and  the  Building  Energy  Performance  Standards 
(Title  EI  of  the  Energy  Conservation  and  Production  Act  of  1976). 
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1982 


1983 


1984 


(by  fiscal  years,  in  millions  of  dollars) 


H.  Health 


A.  Appropriated  Programs 

Preventive  Health  Services 
Changes  to  Baseline 

Budget  Authority 

Outlays 


-53 
-43 


Maternal  and  Child  Health 
Changes  to  Baseline 

Budget  Authority 

Outlays 

Family  Planning 
Changes  to  Baseline 

Budget  Authority 

Outlays 


»87 
=29 


-70 
=25 


-98 
-76 


-69 
-61 


-115 
-102 


-68 


Alcohol  and  Drug  Abuse 
Changes  to  Baseline 

Budget  Authority 

Outlays 


■33 


-98 
-82 


=99 


Community  and  Migrant  Health  Centers 
Changes  to  Baseline 

Budget  Authority 

Outlays 

Mental  Health  Programs 
Changes  to  Baseline 

Budget  Authority 

Outlays 


-77 
-26 


•105 
-35 


-70 
-62 


-107 
-88 


-70 


-107 
-106 


Research,  Statistics  and  Libraries 
Changes  to  Baseline 

Budget  Authority 

Outlays 


•51 


-53 
-45 


-55 
-50 


Developmental  Disabilities 
Changes  to  Baseline 

Budget  Authority 

Outlays 


45 


-16 
-9 


Health  Manpower 
Changes  to  Baseline 

Budget  Authority 

Outlays 


■139 
-24 


■136 
•103 


155 
133 
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Health  Maintenance  Organizations 
Changes  to  Baseline 

Budget  Authority 

Outlays 

Health  Planning 
Changes  to  Baseline 

Budget  Authority 

Outlays 

CPSC 

Changes  to  Baseline 
Budget  Authority 
Outlays 


-26  -40  -45 

-14  -27  -38 


-20  -34  -36 

-12  -18  -32 


-10  -12  -12 

-10  -12  -12 


Subtotal  for  Appropriated  Programs 
Changes  to  Baseline 

Budget  Authority 

Outlays 


B.  Direct  Spending  Program 

Public  Health  Service  Hospitals 
Changes  to  Baseline 

Budget  Authority 

Outlays 


-749 
■257 


-786 
-626 


-833 
773 


-92 


■179 
■179 


-191 
-191 


80-614   0  -   81   -  34 
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1982 


1983 


1984 


(by  fiscal  years,  in  millions  of  dollars) 


HI.  Transportation  and  Commerce 


A.  Appropriated  Programs 
Conrail 

Changes  to  Baseline 
Budget  Authority 
Outlays 


■175 
■100 


■125 
■150 


-300 
-250 


USRA  Administration 
Changes  to  Baseline 

Budget  Authority 

Outlays 


-30 
-25 


-31 
-31 


-32 
-32 


Rail  Service  Assistance 
Changes  to  Baseline 

Budget  Authority 

Outlays 


-77 
-16 


-84 
-43 


-90 
-70 


NECIP 

Changes  to  Baseline 
Budget  Authority 
Outlays 

OST  (DOT) 
Changes  to  Baseline 

Budget  Authority 

Outlays 

DOT  Planning  R&D 
Changes  to  Baseline 

Budget  Authority 

Outlays 

Rail  Safety 
Changes  to  Baseline 

Budget  Authority 

Outlays 


■186 
-8 


-10 


■124 
-43 


-10 
-10 


-2 


-2 
-1 


200 
-82 


-10 
-10 


-3 
-3 


-2 
-1 


Rail  Labor  Assistance 
Changes  to  Baseline 

Budget  Authority 

Outlays 


-50 
-50 


-5 

-5 


Alaska  Railroad 
Changes  to  Baseline 

Budget  Authority 

Outlays 


-12 


-13 
-9 


-14 
-11 
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Amtrak 

Changes  to  Baseline 
Budget  Authority 
Outlays 

FRA  Administrator 

Changes  to  Baseline 
Budget  Authority 
Outlays 

Railroad  Research  and  Development 
Changes  to  Baseline 

Budget  Authority 

Outlays 

EPA  S&E 

Changes  to  Baseline 
Budget  Authority 
Outlays 

EPA  Abatement,  Etc. 
Changes  to  Baseline 

Budget  Authority 

Outlays 

Dept.  of  Commerce  Administration 
Changes  to  Baseline 

Budget  Authority 

Outlays 


-313  -297  -399 

-240  -455  -403 


-4  -4  -4 

_4  -4  -4 


-19  -19  -20 

-8  -14  -19 


-7  -7  -8 

-4  -6  -8 


-11  -15  -19 

-6  -12  -17 


-10  -10  -10 

-8  -10  -10 


Subtotal  for  Appropriated  Programs 
Changes  to  Baseline 

Budget  Authority  -883  -793  -716 

Outlays  -462  -840  -925 

B.  Direct  Spending  Programs  (Railroad  Retirement) 

Survivor  Benefits  Changes 
Changes  to  Baseline 

Budget  Authority  —  1  5 

Outlays  -6  -29  -60 

New  Spouse  Awards 
Changes  to  Baseline 

Budget  Authority  —  —  — 

Outlays  —  -2  -4 

Technical  Amendments 
Changes  to  Baseline 

Budget  Authority  —  1  2 

Outlays  -5  -16  -27 
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New  Spouse/Widower  Windfall 
Changes  to  Baseline 

Budget  Authority 

Outlays 


-230 


-42 


=42 


Windfall  COLA 
Changes  to  Baseline 

Budget  Authority 

Outlays 


-1 


Windfall  Benefits  Separation/Limiting  Benefits  to  Approp. 

Changes  to  Baseline 

Budget  Authority  3 
Outlays  -96 


10 


1 

•12 


17 
-91 


Tier  II  COLA 
Changes  to  Baseline 

Budget  Authority 

Outlays 


Divorced  Spouses/Remarried  Widows 
Changes  to  Baseline 

Budget  Authority 

Outlays 

Involuntary  Separation 
Changes  to  Baseline 

Budget  Authority 

Outlays 


11 


-2 
13 


Retirement  Tax  Increase* 
Changes  to  Baseline 

Budget  Authority 

Outlays 


510 


587 


675 


Subtotal  for  Direct  Spending  Programs 
Changes  to  Baseline 

Budget  Authority  513  596  693 

Outlays  -318  -139  -156 


This  change  would  also  increase  budget  revenues  by  approximately  the  amounts  shown 
for  budget  authority. 
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TOTALS 

A.  Appropriated  Programs 
Changes  to  Baseline 

Energy 

Budget  Authority 
Outlays 

Health 
Budget  Authority 
Outlays 

Transportation  and  Commerce 
Budget  Authority 
Outlays 

Total 

Budget  Authority 
Outlays 

B.  Direct  Spending  Programs 
Changes  to  Baseline 

Health 

Budget  Authority 
Outlays 

Transportation  and  Commerce 
Budget  Authority 
Outlays 


Total 


Budget  Authority 
Outlays 


,360 
,865 


,859 
,218 


-2,717 
-2,868 


-749 
-257 


-786 
-626 


-833 
-773 


-883 
-462 


-793 
-840 


-716 
-925 


•5,992 
■4,584 


-5,438 
-5,684 


■4,266 
■4,566 


-92 
-92 


-179 
-179 


-191 
-191 


513 
-318 


596 
■139 


693 
-156 


421 
-410 


417 
-318 


502 
-347 


TITLE  VII  -  COMMITTEE  ON  FOREIGN  AFFAIRS 


SECTION-rBY- SECTION  ANALYSIS  OF  THE  SUBMISSION  OF  THE  COMMITTEE  ON  FOREIGN  AFFAIRS 
TO  THE  COMMITTEE  ON  THE  BUDGET  PURSUANT  TO  THE  RECONCILIATION  INSTRUCTIONS 
CONTAINED _IN  SECTION  301(7)  of  H. CON. RES.  115  (FIRST  CONCURRENT  RESOLUTION 
ON  THE  BUDGET  FOR  FISCAL  YEAR  1982)"".  ' 


Fiscal  Year  1982 


Section  7001  contains  12  provisions  which  establish  ceilings  over  certain 
programs  authorized  by  the  Committee  on  Foreign  Affairs  so  as  to  achieve  savings 
of  $250,000,000  in  budget  authority  and  $130,000,000  in  outlays  for  FY  1982. 


Paragraph  1  of  Section  7001  provides  that  the  amount  authorized  to  be  appro- 
priated for  American  Schools  and  Hospitals  Abroad  shall  not  exceed  $20,000,000 
for  FY  1982.    H.R.  3566,  the  International  Security  and  Development  Cooperation 
Act  of  1981,  authorizes  an  appropriation  of  $20,000,000  for  this  purpose,  which 
is  $1,740,000  less  than  the  current  policy  baseline. 

Paragraph  2  of  Section  7001  provides  that  the  amount  authorized  to  be  appro- 
priated for  International  Organizations  and  Programs  shall  not  exceed  $255,650,000 
for  FY  1982.    H.R.  3566  authorizes  an  appropriation  of  $255,650,000. for  this 
purpose,  which  is  $29,557,000  less  than  the  current  policy  baseline. 

Paragraph  3  of  Section  7001  provides  that  the  amount  authorized  to  be  appro- 
priated for  International  Narcotics  Control  shall  not  exceed  $37,700,000  for 
FY  1982.    H.R.  3566  authorizes  an  appropriation  of  $37,700,000  for  this  purpose, 
which  is  $15,104,000  less  than  the  current  policy  baseline. 

Paragraph  4  of  Section  7001  provides  that  the  amount  authorized  to  be  appro- 
priated for  International  Disaster  Assistance  shall  not  exceed  $27,000,000  for 
FY  1982.    H.R.  3566  authorizes  an  appropriation  of  $27,000,000  for  this  purpose, 
which  is  $68,431,000  less  than  the  current  policy  baseline. 

Paragraph  5  of  Section  7001  provides  that  the  amount  authorized  to  be  appro- 
priated for  the  African  Development  Foundation  shall  not  exceed  $2,000,000  for 
FY  1982.    H.R.  3566  authorizes  an' appropriation  of  $2,000,000  for  this  purpose, 
which  is  $176,000  less  than  the  current  policy  baseline. 

Paragraph  6  of  Section  7001  provides  that  the  amount  authorized  to  be  appro- 
priated for  the  Inter-American  Foundation  shall  not  exceed  $12,000,000  for  FY 
1982.    H.R,  3566  authorizes  an  appropriation  of  $12,000,000  for  this  purpose, 
which  is  $5,353,000  less  than  the  current  policy  baseline. 

Paragraph  7  of  Section  7001  provides  that  the  amount  authorized  to  be  appro- 
priated for  the  Peace  Corps  shall  not  exceed  $105,000,000  for  FY  1982.    H.R.  3566 
authorizes  an  appropriation  of  $105,000,000  for  this  purpose  which  is  $8,904,000 
less  than  the  current  policy  baseline.  . 

Paragraph  8  of  Section  7001  provides  that  the  amount  authorized  to  be  appro- 
priated for  International  Organizations  and  Conferences — Assessed  Contributions 
shall  not  exceed  $494,591,000  for  FY  1982.    H.R.  3518,  Department  of  State; 
International  Communication  Agency;  and  Board  for  International  Broadcasting 
Authorization  Act  for  Fiscal  Years  1982  and  1983,  authorizes  an  appropriation 
of  $494,591,000  for  this  purpose  which  is  $59,504,000  less  for  assessed 
contributions  than  the  current  policy  baseline. 
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Paragraph  9  of  Section  7001  provides  that  the  amount  authorized  to  be  appro- 
priated for  the  Board  for  International  Broadcasting  shall  not  exceed  $98,317,000 
for  FY  1982.    H.R.  3518  authorizes  an  appropriation  of  $98,317,000  for  this 
purpose,  which  is  $10,057,000  less  than  the  current  policy  baseline. 

Paragraph  10  of  Section  7001  provides  that  the  amount  authorized  to  be  appro- 
priated for  the  International  Communication  Agency-Salaries  and  Expenses  shall  not 
exceed  $452,187,000  for  FY  1982.    H.R.  3518  authorizes  an  appropriation  of 
$452,187,000  for  this  purpose,  which  is  $4,083,000  less  for  salaries  and  expenses 
than  the  current  policy  baseline. 

Paragraph  11  of  Section  7001  provides  that  the  amount  authorized  to  be  appro- 
priated for  the  Arms  Control  and  Disarmament  Agency  shall  not  exceed  $18,268,000 
for  FY  1982.    H.R.  3467,  the  Arms  Control  and  Disarmament  Amendments  Act  of  1981, 
authorizes  $18,268,000  for  this  purpose,  which  is  $1,574,000  less  than  the  current 
policy  baseline. 

Paragraph  12  of  Section  7001  establishes  a  ceiling  for  FY  1982  on  the  total 
P.L.  480  program  level  of  $1,856,400,000,  which  would  result  in  budget  authority 
savings  of  $45,535,000  and  outlay  savings  of  $44,169,000  from  the  current  policy 
baseline.    This  ceiling  is  sufficient  to  make  up  the  difference  between  those 
savings  already  achieved  by  Committee-  action  and 'the  total'  reconciliation 
requirement.    The  ceiling  however,  is  $215,400,000  higher  than  the  total  program 
level  requested  by  the  Reagan  administration  for  FY  1982.      It  is  the  Committee's 
view  that  the  additional  program  amounts  under  the  Committee's  recommendations 
provide  necessary  flexibility  in  the  event  of  an  overseas  emergency  requiring 
higher  P.L.  480  shipments. 


Fiscal  Year  1983 


Section  7002  contains  10  provisions  which  establish  ceilings  over  certain 
programs  authorized  by  the  Committee  on  Foreign  Affairs  so  as  to  achieve  savings 
of  $275,000,000  in  budget  authority  and  $200,000,000  in  outlays  for  FY  1983. 


Paragraph  1  of  Section  7002  provides  that  the  amount  authorized  to  be  appro- 
priated for  American  Schools  and  Hospitals  Abroad  shall  not  exceed  $20,000,000 
for  FY  1983.    H.R.  3566,  the  International  Security  and  Development  Cooperation 
Act  of  1981,  authorizes  an  appropriation  of  $20,000,000  for  this  purpose,  which 
is  $3,320,000  less  than  the  current  policy  baseline. 

Paragraph  2  of  Section  7002  provides  that  the  amount  authorized  to  be  appro- 
priated for  International  Organizations  and  Programs  shall  not  exceed  $278,403,000 
for  FY  1983.    H.R.  3566  authorizes  an  appropriation  of  $278,403,000  for  this 
purpose,  which  is  $27,532,000  less  than  the  current  policy  baseline.  .  . 

Paragraph  3  of  Section  7002  provides  that  the  amount  authorized  to  be  appro- 
priated for  International  Narcotics  Control  shall  not  exceed  $41,055,000  for 
FY  1983.    H.R.  3566  authorizes  an  appropriation  of  $41,055,000  for  this  purpose, 
which  is  $15,479,000  less  than  the. current  policy  baseline. 
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Paragraph  4  of  Section  7002  provides  that  the  amount  authorized  to  be  appro- 
priated for  International  Disaster  Assistance  shall  not  exceed  $27,000,000  for 
FY  1983.    H.R.  3566  authorizes  an  appropriation  of  $27,000,000  for  this  purpose, 
which  is  $75,863,000  less  than  the  current  policy  baseline. 

Paragraph  5  of  Section  7002  provides  that  the  amount  authorized  to  be  appro- 
priated for  the  African  Development  Foundation  shall  not  exceed  $2,178,000  for 
FY  1983.    H.R.  3566  authorizes  an  appropriation  of  $2,178,000  for  this  purpose, 
which  is  $127,000  less  than  the  current  policy  baseline. 

Paragraph  6  of  Section  7002  provides  that  the  amount  authorized  to  be  appro- 
priated, for  the  Peace  Corps  shall  not  exceed  $114,345,000  for  FY  1983.  H.R.  3566 
authorizes  an  appropriation  of  $114,345,000  for  this  purpose,  which  is  $4,028,000 
less  than  the  current  policy  baseline. 

Paragraph  7  of  Section  7002  provides  that  the  amount  authorized  to  be  appro- 
priated for  International  Organizations  and  Conferences — Assessed  Contributions 
shall  not  exceed  $491,159,000  for  FY  1983.    H.R.  3518,  the  Department  of  State; 
International  Communication  Agency;  and  Board  for  International  Broadcasting 
Authorization  Act  for  Fiscal  Years  1982  and  1983,  authorizes  an  appropriation 
of  $491,159,000  for  this  purpose,  which  is  $75,550,000  less  for  assessed  contri- 
butions than  the  current  policy  baseiine.  " "— 

Paragraph  8  of  Section  7002  provides  that  the  amount  authorized  -to  be  appro- 
priated for  the  Board  for  International  Broadcasting  shall  not  exceed  $115,031,000 
for  FY  1983.    H.R.  3518  authorizes  an  appropriation  of  $115,031,000  for  this 
purpose,  which  is  $1,219,000  less  than  the  current  policy  baseline. 

Paragraph  9  of  Section  7002  provides  that  the  amount  authorized  to  be  appro- 
priated for  the  Arms  Control  and  Disarmament  Agency  shall  not  exceed  $19,893,852 
for  FY  1983.    H.R.  3467,  the  Arms  Control  and  Disarmament  Amendments  Act  of  1981, 
authorizes  an  appropriation  of  $19,893,852  for  this  purpose,  which  is  $585,148 
less  than  the  current  policy  baseline. 

Paragraph  10  of  Section  7002' establishes  a  ceiling  for  FY  1983  on  the  total 
P.L.  480  program  level  of  $1,949,000,000,  which  would  result  in  budget  authority 
savings  of  $71,300,000  and  an  outlay  savings  of  $69,844,000  from  the  current 
policy  baseline.    This  ceiling  is  sufficient  to  make  up  the  difference  between 
those  savings  already  achieved  by  Committee  action  and  the  total  reconciliation 
requirement.    The  ceiling  however,  is  $273,000,000  higher  than  the  total  program 
level  requested  by  the  Reagan  administration  for  FY  1983.    It  is  the  Committee's 
view  that  the  additional  program  amounts  under  the  Committee's  recommendations 
provide  necessary  flexibility  in  the  event  of  an  overseas  emergency  requiring 
higher  P.L.  480  shipments. 


Fiscal  Year  1984 


Section  7003  contains  9  provisions  which  establish  ceilings  over  certain 
programs  authorized  by  the  Committee  on  Foreign  Affairs  so  as  to  achieve  savings 
of  $300,000,000  in  budget  authority  and  $300,000,000  in  outlays  for  FY  1984. 
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Paragraph  1  of  Section  7003  establishes  a  ceiling  of  $20,000,000  on  the  amount 
authorized_to  be  appropriated  for  American  Schools  and  Hospitals  Abroad  for  the 
FY  1984.    This  is  the  same  amount  authorized  to  be  appropriated  for  FY  1982  and  1983 
by  H.R.  3566,  the  International  Security  and  Development  Cooperation  Act  of  1981. 
This  amount  is  $4,780,000  less  than  the  current  policy  baseline. 

Paragraph  2  of  Section  7003  establishes  a  ceiling  of  $295,831,000  on  the  amount 
authorized  to  be  appropriated  for  International  Organizations  and  Programs  for. the 
FY  1984.    This  amount  is  $29,258,000  less  than  the  current  policy  baseline. 

Paragraph  3  of  Section  7003  establishes  a  ceiling  of  $43,625,000  , on  the  amount 
authorized  to  be  appropriated  for  International  Narcotics  Control  for  the  FY  1984. 
This  amount  is  $16,308,000  less  than  the  current  policy  baseline. 

Paragraph  4  of  Section  7003  establishes  a  ceiling  of  $27,000,000  on  the  amount 
authorized  to  be  appropriated  for  International  Disaster  Assistance  for  the  FY  1984. 
This  is  the  same  amount  authorized  to  be  appropriated  for  FY  1982  and  1983  by 
H.R.  3566.    This  amount  is  $82,677,000  less  than  the  current  policy  baseline. 

Paragraph  5- of  Section  7003  establishes  a  ceiling  of  $2,314,000  on  the  Amount 
authorized  to  be  appropriated  for  the  African  Development  Foundation  for  the  FY 
1984.    This  amount  is  $110,000  less  than  the  current  policy  baseline. 

Paragraph  6  of  Section  7003  establishes  a  ceiling  of  $121,507,000  on  the  "amount 
authorized  to  be  appropriated  for  the  Peace  Corps  for  the  FY  1984.    This  amount 
is  $570,000  less  than  the  current  policy  baseline. 

Paragraph  7  of  Section  7003  establishes  a  ceiling  of  $493,100,000  on  the  amount 
authorized  to  be  appropriated  for  International  Organizations  and  Conferences — 
Assessed  Contributions  for  FY  1984.    This  is  the  same  amount  estimated  by  the 
Executive  Branch  for  FY  1984.    This  amount  is  $109,312,000  less  than  the  current 
policy  baseline.. 

Paragraph  8  of  Section  7003  establishes  a  ceiling  of  $122,232,000  on  the  amount 
authorized  to  be  appropriated  for  the  Board  for  International  Broadcasting  for 
the  FY  1984.    This  amount  is  $1,296,000  less  than  the  current  policy  baseline. 

Paragraph  9  of  Section  7003  establishes  a  ceiling  for  FY  1984  on  the  total  - 
P.L.  480  program  level  of  $2,071,600,000,  which  would  result  in  a  budget  authority 
savings  of  $74,135,000  and  an  outlay  savings  of  $73,644,000  from  the  current 
policy  baseline.      This  ceiling  is  sufficient  to  make  up  the  difference  between 
those  savings  already  achieved  by  Committee  action  and  the  total  reconciliation 
requirement.    The  ceiling  however,  is  $373,600,000  higher  than  the  total  program 
level  requested  by  the  Reagan  administration  for  FY  1984.'    It  is  the  Committee's 
view  that  the  additional  program  amounts  under  the  Committee's  recommendations 
provide  necessary  flexibility  in  the  event  of  an  overseas  emergency  requiring 
higher  P.L.  480  shipments. 


CONGRESSIONAL  BUDGET  OFFICE 
U.S.  CONGRESS 
WASHINGTON,  D.C.  20515 


Alice  M.  Rivlin 
Director 


June  10,  1981 


Honorable  Clement  J.  Zablocki 
Chairman 

Committee  on  Foreign  Affairs 
U.  S.  House  of  Representatives 
Washington,  D.  C.  20515 

Dear  Mr.  Chairman: 

Pursuant  to  Section  202  of  the  Congressional  Budget  Act  of  197*,  the 
Congressional  Budget  Office  has  prepared  the  attached  cost  estimate  of  the 
bill  for  reducing  spending  in  programs  within  the  jurisdiction  of  the  House 
Committee  on  Foreign  Affairs.  The  estimates  included  in  the  attached 
report  represent  the  1981-198*  effects  on  the  federal  budget  of  the 
Committee's  legislative  proposals.  CBO  understands  that  the  staff  of  the 
Committee  on  the  Budget  will  be  responsible  for  interpreting  how  the 
savings  contained  in  these  legislative  proposals  measure  against  the  budget 
resolution  reconciliation  instructions. 

Should  the  Committee  so  desire,  we  would  be  pleased  to  provide 
further  details  on  the  attached  cost  estimate. 


Sincerely, 


Alice  M.  Rivlin 
Director 


cc; 


Honorable  Wm.  S.  Broomfield 
Ranking  Minority  Member 
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Congressional  Budget  Office 
Cost-  Estimate 


June  10,  1981 


1.  Bill  Title: 

Omnibus  Reconciliation  Legislation,  Title  VII--Committee  on  Foreign 
Affairs. 

2.  Bill  Status: 

As  ordered  sent  to  the  House  Budget  Committee  by  the  House  Foreign 
Affairs  Committee  on  June  9,  1981. 

3.  Bill  Purpose: 

To  bring  the  expenditures  authorized  by  the  House  Foreign  Affairs 
Committee  within  the  reconciliation  target  established  by  the 
Congress. 

4.  Cost  Estimate: 


For  account  by  account  detail  on  the  savings  resulting  from  this  bill, 
see  the  attached  table. 

5.  Basis  of  Estimate: 

Budget  authority  savings  were  estimated  by  reducing  the  current  policy 
baseline  to  the  authorization  limits  established  in  this  bill.  Outlays 
were  estimated  using  historical  disbursement  rates. 

6.  Estimate  Comparison:  None. 

7.  Previous  CBO  Estimate:  None. 

8.  Estimate  Prepared  by:  Rita  J.  Seymour  (225-4844). 

9.  Estimate  Approved  by: 


Authorization  Reduction 


(by  fiscal  year,  in  millions  of  dollars) 
'     1981         T982         1983  ;  1984 


Budget  Authority 
Estimated  Outlays 


-250 
-174 


-275 
-245 


-318 
-300 


James  L.  Blum 
Assistant  Director 
for  Budget  Analysis 
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Title  VII  --    House  Foreign  Affairs  Committee 
Reconciliation  Proposals 


(By  fiscal  year,  in  thousands  of  dollars) 
1982  1983  1984 


American  Schools  and  Hospitals  Abroad 
Baseline 

Budget  Authority  21,740  23,320  24,780 

Outlays  22,221  22,127       !'  23,121 

Estimated  Savings 

Budget  Authority  -1,740  -3,320  ^4,780 

Outlays  -508  -1,606  -3,025 

International  Organizations  and  Programs 
Baseline 

Budget  Authority  285,207  305,935  325,089 

Outlays  275,333  294,490  314,588 

Estimated  Savings 

Budget  Authority  -29,557  -27,532  -29,258 

Outlays  -17,142  -24,835  -28,777 

International  Narcotics  Control 
Baseline 

Budget  Authority  52,804  56,534  59,933 

Outlays  48,115  53,261  56,942 

Estimated  Savings 

Budget  Authority  -15,104  -15,479  -16,308 

Outlays  -5,029  -12,299  -17,822 

International  Disaster  Assistance 
Baseline 

Budget  Authority  95,431  102,863  109,677 

Outlays  85,529  94,355  102,833 

Estimated  Savings 

Budget  Authority  -68,431  -75,863  -82,677 

Outlays  -38,321  -57,903  -72,187 

African  Development  Foundation 
Baseline 

Budget  Authority 
Outlays 

Estimated  Savings 
Budget  Authority 
Outlays 

Inter-American  Foundation 
Baseline 

Budget  Authority  17,353  18,614  19,779 


2,176 

2,305 

2,424 

1 ,228 

1,796 

2,215 

-176 

-127 

-110 

-101 

-115 

-129 

Outlays  15,733  17,506  18,954 
stimated  Savings 

Budget  Authority  -5,353  0  0 

Outlays  -3,128  -1,151  -734 
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(By  fiscal  year,  in  thousands  of  dollars) 
1982  1983  1984 


Peace  Corps 
Baseline 

Budget  Authority  113,904  118,373  122,707 

Outlays  112,271  117,404  121,872 

Estimated  Savings 

Budget  Authority  -8,904  -4,028  -570 

Outlays  -7,417  -4,616  -1,270 

Contributions  to  International  Organizations 
Baseline 

Budget  Authority  554,095  566,709  602,412 

Outlays  521,635  557,456  593,843 

Estimated  Savings 

Budget  Authority  -59,504  -75,550  -109,312 

Outlays  -43,367  -70,525  -100,821 

Board  for  International  Organizations 
Baseline 

Budget  Authority  108,374  116,250  123,528 

Outlays  105,113  112,752  119,811 

Estimated  Savings 

Budget  Authority  -10,057  -1,219  -1,296 

Outlays  -9,746  -1,182  -1,257 

International  Communications  Agency 
(Salaries  and  expenses) 
Baseline 

Budget  Authority  456,270  473,860  489,916 

Outlays  448,351  469,344  486,351 

Estimated  Savings 

Budget  Authority  -4,083  0  0 

Outlays  -3,327  -617  -139 

Arms  Control  and  Disarmament  Agency 
Baseline 

Budget  Authority                         19,842  20,479  21,122 

Outlays                                       19,529  20,245  20,941 

Estimated  Savings 

Budget  Authority  -1,574  -585  0 

Outlays  -1,256  -670  -196 

Public-  Law  480 
Baseline 

Budget  Authority  1,437,045       1,518,884  1,626,692 

Outlays  1,404,237       1,486,805  ~  1,592,632 

Estimated  Savings 

Budget  Authority  -45,535  -71,300  -74,135 

Outlays  -44,169  -69,844  -73,644 

TOTAL  ESTIMATED  SAVINGS 

Budget  Authority  -250,018        -275,003  -318,446 

Outlays  -173,511         -245,363  -300,001 


TITLE  VIII  -  COMMITTEE  ON  INTERIOR  AND  INSULAR  AFFAIRS 
REPORT  LANGUAGE  OF  THE  COMMITTEE  ON  INTERIOR  AND  INSULAR  AFFAIRS 


In  compliance  with  the  requirements  of  H.  Con.  Res.   115,  the 
Committee  on  Interior  and  Insular  Affairs  has  approved  language  to  be 
incorporated  in  the  Omnibus  Reconciliation  Act  of  1981. 

To  this  end,  the  Committee  placed  maximum  limitations  which  assume 
the  reductions  in  total  budget  authority  and  outlays  required  by  H.Con. 
Res.   115  on  all  departments  and  agencies  having  programs  within  its 
legislative  jurisdiction.     In  addition,   the  Committee  has  made  changes  in 
law  which  increase  the  fees  charged  to  users  of  uranium  enrichment  ser- 
vices and  to  bidders  for  non-competitive  oil  and  gas  leases.  These 
changes  in  law  will  significantly  increase  receipts  to  the  U.S.  Treasury 
by  over  one  billion  dollars  over  the  next  three  fiscal  years.  Within 
these  limitations,  appropriations  may  be  made  through  the  regular  appro- 
priations process  so  that  the  necessary  reductions  can  be  effected  in  an 
orderly  manner  taking  into  consideration  priorities  of  paramount  concern  to 
this  Committee. 

With  this  in  mind,   the  Committee  determined  that  these  priority 
programs  should  be  highlighted  by  establishing  minimum  levels  of  appro- 
priations  (within  the  overall  ceiling),  which  are  believed  to  be  necessary 
for  meaningful  progress.     Accordingly,   the  Committee  on  Interior  and 
Insular  Affairs  specifies  that  there  should,   at  least,  be  minimum  funding 
levels  for: 

*  the  Land  and  Water  Conservation  Fund  program; 

*  the  Historic  Preservation  program; 

*  the  Urban  Park  and  Recreation  program; 
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restoration  and  rehabilitation  of  units  of  the  national  park 
system; 

programs  in  all  of  the  insular  areas  of  the  United  States, 
including  the  Trust  Territory  of  the  Pacific  Islands; 
implementation  of  the  provisions  of  the  Surface  Mining 
Control  and  Reclamation  Act  relating  to  the  establishment 
of  the  Mining  and  Mineral  Resource  Research  Institutes;  and 
making  payments-in-lieu  of  taxes  to  State  and  local  entities. 


(continued  next  page) 


DEPARTMENT  OF  ENERGY 


URANIUM  ENRICHMENT  PRICING 

The  Committee  agreed  to  an  amendment  to  the  Atomic 
Energy  Act  to  change  the  Department  of  Energy's  policy  for 
pricing  of  Federal  uranium  enrichment  services.     The  new 
pricing  policy  will  allow  the  government  to  recover  from 
purchasers  of  uranium  enrichment  services  a  fee  comparable 
to  the  fee  that  would  be  charged  by  a  private  operator 
providing  similar  services.     This  new  "fair  value"  pricing 
policy  will  be  a  significant  contribution  to  the  Congressional 
effort  to  fight  inflation  by  reducing  the  Federal  budget. 

The  Department  of  Energy  has  proposed  three  times  since 
197  5  that  the  Atomic  Energy  Act  be  amended  to  allow  recovery 
of  more  of  the -costs  of  Federal  provision  of  uranium  enrichment 
services.     Under  current  law,   the  Department  is  not  allowed 
to  recover  costs  including  factors  for  Federal  and  State 
taxes,  return  on  equity,  and  other  factors  that  a  private 
enricher  would  also  charge.     This  constitutes  a  subsidy  not 
only  to  domestic  users  of  Federal  enrichment  services  but  also 
to  foreign  customers  whose  contracts  represent  about  40  per 
cent  of  U.S.  enrichment  sales. 

The  U.S.  Comptroller  General  has  issued  five  reports 
since  1975  —  the  most  recent  having  been  issued  April  14, 
19  81  —  recommending  that  the  Congress  adopt  a  change  to 
fair  value  pricing  for  U.S.  uranium  enrichment  services. 
The  amendment  adopted  by  the  Committee  is  the  specific 
statutory  language  recommended  by  the  General  Accounting 
Office. 
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The  Congressional  Budget  Office  has  made  an  estimate 
of  the  savings  that  will  result 

from  an  increase  in  collected  receipts  through  fair  value 
pricing.     CBO  projects  savings  of  $205  million  in  fiscal 
year  1982;   $340  million  in  fiscal  year  1983,  and  $380,000,000 
in  fiscal  year  1984. 

Concerns  have  been  expressed  regarding  the  impact  of 
enrichment  price  increases  on  the  domestic  cost  of  electricity 
and  on  international  enrichment  sales.     The  General  Accounting 
Office  has  noted  that  fair  value  pricing  for  enrichment 
services  will  result  in  increases  of  less  than  1  per  cent 
per  kilowatt-hour  in  the  cost  of  nuclear-generated  electricity. 

With  regard  to  the  impact  of  fair  value  pricing  on 
international  sales  of  enrichment  services,  the  Department 
of  Energy  has  furnished  the  Committee  with  extensive  information 
on  the  status  of  our  position  in  the  international  enrichment 
market.    (See  House  Report  97-60,  Part  I.)     The  United  States 
has  had  the  lowest  price  for  enrichment  services  through  the 
history  of  the  commercial  nuclear  industry.     Yet,   from  1974 
to  the  mid-1 98 0's  the  U.S.   share  of  international  sales  has 
dropped  from  100  per  cent  to  40  percent.     The  competitive 
problems  of  the  U.S.   service  do  not  seem  to  be  related  to 
the  U.S.  market  price. 

The  reliability  of  U.S.   enrichment  services  is  claimed 
to  be  the  chief  barrier  to  U.S.   success  in  foreign  markets. 
Fair  value  pricing  will  put  the  U.S.   enrichment  organization 
on  a  more  business-like  basis,   and  is  likely  to  encourage 
eventual       private  entry  into  the  domestic  enrichment  business. 
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The  Committee  intends  that  the  Department  carefully 
formulate  criteria  for  implementing  fair  value  pricing 
which  allows  for  flexibility  in  adjusting  to  international 
enrichment  market  conditions. 


(continued  next  page) 


DEPARTMENT  OF  THE  INTERIOR 


LAND  AND  WATER  CONSERVATION  FUND 

As  previously  stated  in  the  March  15,   1981  report  to  the  Budget 
Committee,   the  Committee  strongly  supports  continuation  of  the  Land 
and  Water  Conservation  Fund   (LWCF)    for  Federal  land  acquisition  and  for 
grants  to  the  States  to  assist  in  the  planning,  acquisition  and  develop- 
ment of  State  and  local  parks  and  outdoor  recreation  facilities.  Estab- 
lished in  1965,  the  Fund  is  derived  primarily  from  off-shore  oil  and  gas 
leasing  revenues,  estimated  at  $7.3  billion  in  19  81  and  over  $9  billion 
in  19  82.     The  Fund  is  subject  to  appropriations  and  is  currently  author- 
ized at  $900  million  annually  through  1989.     The  Fiscal  Year  1982  budget 
authority  base,   according  to  the  Congressional  Budget  Office  is  $618 
million;  outlays  for  the  same  period  are  estimated  by  CBO  at  $596.4 
million. 

In  order  to  achieve  savings  in  budget  authority  and  outlays  for  the 
LWCF,  while  also  assuring  that  priority  projects  receive  essential  fund- 
ing, the  Committee  continues  to  recommend  a  level  of  $435  million  in 
budget  authority  for  LWCF  in  Fiscal  1982.     This  represents  a  reduction 
of  $183  million  from  the  base  budget  authority.     Of  the  total,   $282  million 
would  be  available  for  Federal  land  acquisition  and  $153  million  for 
grants  to  the  States,  as  recommended  in  the  March  15  report. 

The  Committee  further  provided  that  not  less  than  $275  million  will 
be  appropriated  annually  through  fiscal  year  1984.     It  is  expected  that 
the  amounts  appropriated  will  be  divided  between  the  Federal  and  State 
shares  of  the  fund.     The  Committee  rejected  the  proposal  to  allow  use  of 
the  fund  for  National  Park  restoration  purposes.     However,  an  additional 
$105  million  is  authorized  annually  through  fiscal  1984,   from  general 
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revenues,   for  the  restoration  and  rehabilitation  of  units  of  the  National 
Park  System  (as  presently  provided  for  by  law) . 

HISTORIC  PRESERVATION  FUND 

Similar  in  concept  to  the  LWCF,  the  Historic  Preservation  Fund  is 
derived  from  off-shore  oil  and  gas  leasing  revenues;   it  is  presently  auth- 
orized at  $150  million  annually,   and  is  used  for  grants  to  the  States  and  to 
the  National  Trust  for  Historic  Preservation.     The  96th  Congress  expanded 
and  strengthened  the  program  in  the  National  Historic  Preservation  Act 
Amendments  of  1980,  which  extended  the  authorization  for  the  Historic 
Preservation  Fund  through  1987. 

The  Committee,  in  the  March  15  report  to  the  Budget  Committee,  recom- 
mended a  level  of  $40  million  for  the  program  in  Fiscal  Year  1982.  This 
is  the  level  documented  as  essential  to  carry  out  the  program  as  mandated 
by  the  Congress.     The  Committee  therefore  reiterates  its  support  for  the 
$40  million  level,   a  reduction  of  $6  million  in  budget  authority  from  the 
19  82  base  as  estimated  by  the  CBO. 

The  Committee  further  provided  that  not  less  than  $30  million  will 
be  appropriated  for  the  fund  through  fiscal  1984,  of  which  it  is  expected 
that  $4.7  million  will  be  allocated  to  the  National  Trust  for  Historic 
Preservation  and  the  remainder  for  grants  to  the  States  and  for  adminis- 
tration of  the  program. 

URBAN  PARK  RECREATION  AND  RECOVERY  PROGRAM 

The  Committee  continues  to  support  this  program,  which  has  provided 
a  critical  stimulus  to  maintaining  and  improving  close-to-home  urban 
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parks.     The  Committee  believes  that  the  $40  million  level  recommended 
in  the  March  15  report  would  provide  sufficient  funds  to  sustain  the 
program.     This  is  a  $30  million  reduction  in  budget  authority  from  the 
1982  base  of  $70  million. 

The  Committee  further  provided  that  no  less  than  $10  million  will 
be  appropriated  for  the  program  through  fiscal  19  84.     As  with  the  Land 
and  Water  Conservation  Fund  and  the  Historic  Preservation  Fund,  the  re- 
quired amount  for  the  Urban  Parks  program  is  expected  to  be  viewed  as  a 
floor  and  not  a  ceiling  on  the  amounts  that  may  be  appropriated. 

OFFICE  OF  TERRITORIAL  AND  INTERNATIONAL  AFFAIRS 

For  the  Trust  Territory  of  the  Pacific  Islands,  which  is  under 
the  jurisdiction  of  the  Subcommittee  on  Public  Lands  and  National  Parks, 
$90,675,000  was  approved  in  the  Committee's  budget  reconciliation  action 

Also,   for  the  administration  of  the  insular  areas  of  American  Samoa 
Guam,  the  Northern  Marianas,   and  the  Virgin  Islands  which  are  under  the 
jurisdiction  of  the  Subcommittee  on  Insular  Affairs,  the  same  amount  as 
approved  in  March  in  the  Full  Committee  and  in  a  subsequent  supplemental 
action   (to  cover  the  $4,074,000  inflation  adjustment  not  in  the  Reagan 
budget  but  required  under  P.L.   94-241  to  be  paid  to  the  Northern  Maria- 
nas later  in  fiscal  1982),   a  total  of  $148,657,000  was  again  approved. 

OIL  AND  GAS  FILING  FEES  AND  RENTALS 

Included  in  the  Committee's  language  are  provisions  dealing  with 
oil  and  gas  filing  fees  and  rentals  which  will  result  in  substantially 
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increased  revenues.     Specifically,   the  Committee  language  increases  filing 
fees  from  $10  to  $25  and  increases  annual  rentals  from  $1  to  $3  per  acre 
for  the  first  three  years  and  to  $5  per  acre  annually  thereafter  unless 
the  lessee  establishes  an  acceptable  exploration  program,   in  which  case 
the  rental  will  be  $3  per  acre.     The  Committee  estimates  that  this  pro- 
vision will  increase  Federal  revenues  by  more  than  $100  million  annually. 

MINING  AND  MINERAL  RESOURCE  INSTITUTES 

The  Committee  language  reinstates  $6.2  million  for  funding  the 
Mining  and  Mineral  Resource  Institutes  which  should,   through  its  grant 
program,  help  the  Nation  meet  the  need  for  trained  specialists  in  mining 
and  minerals  technology.     Through  this  action,   the  Committee  believes  a 
more  streamlined  and  cost-effective  program  can  be  achieved  administra- 
tively in  the  future. 

NATIONAL  BOARD  QN  WATER  RESOURCES  POLICY 

The  Subcommittee  on  Water  and  Power  Resources  is  presently  consider- 
ing legislation  which  would  establish  an  independent  National  Board  on 
Water  Resources  Policy  to  replace  the  Water  Resources  Council  created 
pursuant  to  the  provisions  of  the  Water  Resources  Planning  Act  of  1965. 
Although  it  is  unknown  at  this  time  what  sums  will  be  authorized  to  be 
appropriated  by  this  legislation  or  whether  or  nit  it  will  even  be 
enacted,   it  appears  that  the  legislation  will  provide  for  approximately 
$12.5  million  of  funding  for  each  of  the  fiscal  years  1982,   1983  and 
1984,  distributed  as  follows:     $2  million  for  the  activities  and  functions 
of  the  National  Board  on  Water  Resources  Policy;   no  more  than  $10  million 
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for  a  State  water  planning  and  management  assistance  program  administered 
by  the  National  Board;   and  $500,000  for  miscellaneous  functions.  Conse- 
quently, Section  108,  which  places  a  $12.5  million  cap  on  appropriations 
for  the  programs  of  this  National  Board  on  Water  Resources  Policy  for 
each  of  the  fiscal  years  1982,   1983  and  1984,   is  compatible  with  the 
activities  of  the  Subcommittee  on  Water  and  Power  Resources  relative  to 
this  proposed  agency. 

NUCLEAR  REGULATORY  COMMISSION  I 

The  amounts  provided  in  the  bill  for  the  Nuclear  Regulatory  Commis- 
sion are  identical  to  the  amounts  authorized  to  be  appropriated  in 
H.R.   2330,   the  Nuclear  Regulatory  Commission  Authorization  bill  for  fiscal 
years  1982  and  1983  reported  by  this  Committee  on  Spril  10,  1981. 

PENNSYLVANIA  AVENUE  DEVELOPMENT  CORPORATION 

The  Committee  concurred  with  the  Administration's  request  for 
$19,040,000  in  budget  authority  for  fiscal  year  1982.     This  represents 
a  reduction  of  nearly  $16  million  from  the  CBO  base.     Based  on  the' 
1962  figure,   the  amounts  requested  in  the  next  two  fiscal  years  to  main- 
tain the  program  are  $19,500,000  in  1983  and  $19,300,000  in  1984. 


Alice  M.  Rlvlin 
Director 


WASHINGTON,  D.C.  20515 


June  12,  1981 


Honorable  Morris  K.  Udall 
Chairman 

Committee  on  Interior  and 

Insular  Affairs 
U.S.  House  of  Representatives 
1324  Longworth  House  Office  Building 
Washington,  D.C.  20515 

Dear  Mr.  Chairman: 

Pursuant  to  Section  202  of  the  Congressional  Budget  Act  of  1974,  the 
Congressional  Budget  Office  has  prepared  the  attached  estimate  of  savings 
achieved  by  the  statutory  provisions  adopted  by  the  House  Committee  on 
Interior  and  Insular  Affairs,  June  11,  1981.  The  estimates  included  in  the 
attached  report  represent  the  effects  on  the  federal  budget  of  the 
Committee's  legislation  propsals.  CBO  understands  that  the  staff  of  the 
Committee  on  the  Budget  will  be  responsible  for  interpreting  how  the 
savings  contained  in  the  legislative  proposals  measure  against  the  budget 
resolution  reconciliation  instructions. 

Should  the  Committee  so  desire,  we  would  be  pleased  to  provide  further 
details  on  this  estimate. 


Sincerely, 


CCS 


Honorable  Manuel  Lu'jan,  Jr. 
Ranking  Minority  Member 
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Estimated  Reconciliation  Savings:  House  Committee  on  Interior  and  Insular  Affairs 

(by  fiscal  years,  in  millions  of  dollars;  negative  signs  indicate  saving 
positive  signs  indicate  additional  costs) 


1982 

1983 

1984 

BA 

O 

BA 

O 

BA 

O 

Pennsylvania  Avenue  Development 
Corporation 

-16 

-21 

-19 

-15 

-22 

-20 

Navajo  &  Hopi  Relocation  Commission 

+1 

+9 

+7 

+11 

+10 

Department  of  the  Interior 

-800 

-558 

-348 

-402 

-573 

-538 

Water  Resources  Council 

-23 

-15 

-27 

-23 

-28 

-27 

Department  of  Energy 

-66 

-30 

-16 

-39 

-102 

-57 

Indian  Health  Service 

-10 

-8 

+11 

+6 

+49 

+43 

Uranium  Enrichment-Fair  Value  Pricing 

-205 

-205 

-340 

-340 

-380 

-380 

Nuclear  Regulatory  Commission 

+10 

+6. 

+17 

+13 

+28 

+23 

Office  of  the  Federal  Inspector  for  the 
Alaska  Natural  Gas  Pipeline 

+14 

+13 

+23 

+22  • 

+24 

+24 

Total: 

-1,095 

-818 

-690 

-771 

-993 

-922 

TITLE  IX  -  COMMITTEE  ON  MERCHANT  MARINE  AND  FISHERIES 


INTRODUCTION 


In  response  to  the  reconciliation  instructions  of  H.Con. 
Res.   115,  the  First  Concurrent  Budget  Resolution  for  fiscal  1982, 
the  House  Committee  on  Merchant  Marine  and  Fisheries  has  produced 
legislative  language  for  submission  to  the  House  Budget  Committee. 
The  legislative  language  will  result  in  savings  to  fully  comply 
with  the  reconciliation  instructions  to  the  Merchant  Marine 
and  Fisheries  Committee. 


The  reconciliation  title  of  H.Con. Res.  115  instructed  the 
Merchant  Marine  and  Fisheries  Committee  to  make  these  savings: 

FY   '82  FY   '83  FY  '84 


Budget                                   Budget  Budget 

Authority      Outlays            Authority  Outlays      Authority  Outlays 
(IN  MILLIONS) 

Direct              192                  192                    379  379                  491  491 
Spending 

Authorizations      147                   15                     60  32  71  *60 


The  Budget  Committee  assumed  that  our  Committee  would  comply 
with  these  instructions  by  taking  three  actions:     (1)  eliminate 
health  care  entitlement  for  seamen;   (2)  impose  Coast  Guard  user 
fees;  and  (3)  cut  construction  differential  subsidies  for 
commercial  shipbuilding.     The  savings  attributed  to  these  actions 
 ..    _       are : 

Merchant  Seamen 
Health  Entitle- 
ment -92  -92  -179  -179  -191  -191 

♦Coast  Guard 

User  Fees  -100  -100  -200  -200  -300  -300 


#Construct  ion 
Differential 

Subsidy  -147  -  15  -  60  -  32  -  71  -  60 

♦Classified  by  Budget  Resolution  as  a  direct  spending  item. 
^Classified  by  Budget  Resolution  as  discretionary  authorization. 
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The  Committee  chose  to  take  two  of  the  actions  assumed  by 
the  Budget  Committee:     elimination  of  the  merchant  seamen's 
entitlement  to  health  care  without  charge  and  reduction  of 
funding  for  ship  construction  differential  subsidies  (including 
no  new  funding  for  this  purpose  in  fiscal  1982).     However,  the 
Committee  decided  not  to  impose  Coast  Guard  user  fees  at  this 
time.     Instead,   it  adopted  language  setting  up  a  comprehensive 
oil  spill  liability  system  and  provided  for  the  imposition  of 
ocean  dumping  fees  in  future  years. 

The  proposed  Coast  Guard  user  fees  proved  to  be  distinctly 
unpopular  among  Members  of  the  Committee  at  this  time. 
On  May  19,  1981,  our  Subcommittee  on  Coast  Guard  and  Navigation 
heard  testimony  on  this  idea.     With  the  exception  of  Administration 
representatives,   all  witnesses  expressed  strong  opposition  or 
grave  concern  about  the  hasty  implementation  of  user  fees. 
Subcommittee  Members  of  both  parties  expressed  strong  dissatis- 
faction with  the  draft  bills  presented  to  date  by  the  Administration 
they  noted  that  no  Member  of  the  House  had  thus  far  introduced 
the  Administration  proposal. 

The  Committee  believes  that  imposition  of  Coast  Guard  user 
fees  is  a  major  departure  from  traditional  policy.     If  there  is 
a  decision  to  require  user  fees,   it  should  take  place  only  after 
close  consultation  between  the  Congress  and  the  Administration 
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and  after  the  appropriate  Congressional  committees  have  con- 
ducted thorough  hearings  and  calm  deliberations.     Only  through 
such  a  procedure  can  a  well-thought-out  decision  be  made. 
The  Committee  takes  note  that  the  Budget  Resolution  as  first 
passed  by  the  House  contained  no  assumption  that  Coast  Guard  user 
fees  would  be  enacted;   that  provision  originated  in  the  Senate 
and  was  accepted  by  the  House  Conferees. 

The  hearing  of  the  Subcommittee  on  Coast  Guard  and  Navigation 
revealed  several  other  important  points: 

(a)  The  Coast  Guard  was  neither  consulted  nor  involved 
in  the  decision  to  request  user  charge  legislation  from  the 
Congress.     Thus,  the  expertise  of  that  agency  and  their 
knowledge  of  the  difficulties,  problems,   and  costs  of 
imposing  user  fees  were  not  utilized.     The  failure  to  consult 
the  agency  that  will  be  required  to  administer  the  program 
does  not  inspire  confidence  in  the  proposal  submitted  by  the 
Administration . 

(b)  The  maritime  user  fee  proposal  is  apparently  the 
only  such  proposal  being  advanced  by  the  Administration  at 

this  time.     Thus,  a  limited  segment  of  industry  is  being  singled 

out  to  pay  fees  for  government  services.     The  Administration 

witnesses  could  not  enlighten  the  Committee  as  to  why  this  was 

so.     In  the  opinion  of  the  Committee,   if  user  charges  are  to  be 
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more  widely  applied  as  a  means  of  raising  revenue,   it  should 
•be  done  on  a  coordinated,  government-wide  basis  after  clear 
philosophical  and  pragmatic  guidelines  are  drawn  delineating 
in  detail  what  types  of  government  services  should  be  assessed, 
Jiow  the  recipients  should  be  identified,  how  the 
charges  should  be  identified,  and  how  the  charges  should  be 

determined.     To  institute  user  charges  against  a  single  industry 
for  services  of  a  single  government  agency  obviously  will  result 
in  unfairness  and  injustice.     One  obvious  result  of  this 
proposal,   for  instance,  will  be  to  put  water  transportation  in 
a  poorer  competitive  position  relative  to  rail,  air,  and  highway 
transportation.     In  view  of  the  fact  that  water  transportation 
is  energy-efficient  and  environmentally  cleaner  than  highways 
or  rails,  this  seems  like  a  dubious  way  of  promoting  energy 
savings  and  a  cleaner  environment. 

(c)     The  Administration  proposes  a  user  charge  against 
recreational  boaters  while  at  the  same  time  it  has  refused  to 
implement  P.L.   96-451,  a  bill  from  this  Committee  that  earmarks 
Federal  marine  fuel  tax  revenues  to  improve  safety  and 
facilities  for  recreational  boaters.     That  tax  money  has  long 
been  collected  from  boaters,  but  they  have  received  no  benefits 
from  it.     P.L.  96-451  authorizes  the  transfer  of  $20  million  of 
the  revenues  received  from  marine  fuel  taxes  from  the  Highway 
Trust  Fund  to  a  fund  to  benefit  boating  safety  and  education 
and  to  improve  facilities  for  boaters.     The  Act  does  not  require 
increased  governmental  expenditures.     Instead,   it  diverts  money 
that  now  goes  to  the  Land  and  Water  Conservation  Fund  to  the  new 
boating  fund.     The  failure  of  the  Administration  to  implement 
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this  Act  of  Congress  while  currently  proposing  user  fees  on 
recreational  boating  is  seen  by  boaters  as  a  discriminatory 
double  blow  at  them.     The  Committee  concurs. 

The  Committee  will  continue  its  consideration  of  the  user 
fee  proposal  submitted  by  the  Administration  but     decided  that 
the  issue  should  not  be  addressed  through  the  reconciliation 
process . 

In  addition  to  questioning  the  wisdom  of  including  the 
institution  of  the  Coast  Guard  fee  initiative  in  the  reconcilia- 
tion instructions,  the  Committee  has  been  gravely  troubled  by 
the  erroneous  classification  of  Coast  Guard  user  fees  in 
H. Con. Res.  115.     The  savings  to  be  achieved  by  imposition  of  user 
fees  were  mistakenly  classified  in  the  "entitlements"  category 
(section  401(c)(2)(c)  of  the  Budget  Act).     Apparently  this 
error  occurred  in  the  Senate.     The  faulty  classification  placed 
this  Committee  in  an  unfair  dilemma:  user 

fees  can  in  no  way  be  classified  as  "entitlements".  Leaders 
of  the  House  Budget  Committee  agreed  with  this  point  in  a  floor 
colloquy  with  Congressman  Studds  on  May  20,   1981  (pages  H2236- 
H2238  of  the  Congressional  Record).     Thus,  even  had  the  Committee 
chosen  to  implement  user  fees,   it  would  not  have  been  in  tech- 
nical compliance  with  its  instructions  to  find  savings  in 
entitlements  programs. 

Furthermore,  the  Committee  could  not  escape  this  dilemma 
and  remain  in  compliance  with  its  instructions  by  substituting 
savings  in  other  programs.     Only  two  other  major  entitlements 
programs  fall  within  the  Committee's  jurisdiction:     Coast  Guard 
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retirement  programs  and  operating  differential  subsidies  for 
American-flag  ocean  carriers.     As  a  practical  matter,  neither 
program  could  be  offered  as  a  substitute  for  Coast  Guard  user 
fees.     To  reduce  the  retirement  pensions  of  former  Coast  Guard 
personnel  who  loyally  served  their  nation  at  great  risk  and 
sacrifice  would  be  unconscionable.     To  reduce  operating  differ- 
ential subsidies  would  invite  the  decline  of  our  American  merchant 
fleet  and  abrogate  long-term  contractual  responsibilities  of  the 
United  States  already  in  force,   thereby  leading  to  lawsuits. 

The  other  option — also  unsatisfactory — available  to  the 
Committee  was  to  substitute  savings  in  programs  of  discretionary 
authorizations.     Again,  this  would  not  lead  to  strict  compliance 
with  the  reconciliation  instructions  since  it  would  not  cut 
entitlements.     Nevertheless,   the  Committee  decided  to  follow  this 
route  and  accordingly  drafted  legislative  language  setting  up  an 
oil  spill  liability  system  and  a  program  of  fees  for  ocean 
dumping. 

The  Committee  still  maintains  that  neither  the  letter  nor 
spirit  of  the  Budget  Act  required  that  it  enact  Coast  Guard  user 
fees  or  find  offsetting  savings  in  some  other  area.     It  is  clear 
that  as  for  user  fees,  the  instructions  of  H.  Con.  Res.  115  and 
the  assumptions  underlying  those  instructions  were  completely 
invalid.     The  Committee  believes  it  had  no  legal  duty  to  comply 
with  the  instruction.     As  a  practical  matter,  however,  the  Committee 
had  no  desire  to  see  Coast  Guard  user  fees  enacted  through 
the  reconciliation  process,  and  it  feared  that  a  refusal  to  find 
substitute  savings  would  result  in  the  Budget  Committee  taking 
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action  to  offer  a  user  fee  amendment  on  the  House  Floor.     It  is 
in  this  context  that  the  alternative  which  has  been  adopted — 
the  inclusion  of  the  Comprehensive  Oil  Pollution  Liability  and 
Compensation  Act  and  the  imposition  of  an  ocean  dumping  fee  must 
be  viewed. 

To  reiterate,  the  Committee's  action  should  not  be  construed 
as  acquiescence  in  the  legality  or  validity  of  the  user  fee 
reconciliation  instruction.     A  technically  faulty  reconcilia- 
tion instruction  does  not  create  a  duty  on  an  authorizing 
committee  to  correct  the  deficiency  by  finding  offsetting  savings. 

Finally,  the  Committee  must  express  its  frustration  and 
apprehension  concerning  the  way  the  reconciliation  process  has 
evolved.     Reconciliation  can  be  a  useful  tool  in  achieving  the 
goals  of  the  1974  Budget  Act.     However,  the  experience  this  year 
raises  many  questions  as  to  how  reconciliation  should  be  imple- 
mented.    Is  it  really  wise  to  compel  authorizing       committees  to 
make  major  policy  changes,  perhaps  even  implement  entirely  new 
programs,  without   hearings  and  reasoned  deliberations?     Is  it 
fair  to  force  an  authorizing   committee  to  find  offsetting  savings 
when  a  reconciliation  instruction  and  assumption  regarding  a 
particular  item  is  demonstrably  faulty?     Is  it  realistic  to 
expect  Congress  to  deal  responsibly  with  an  omnibus  reconcilia- 
tion bill  which  will  have  hundreds  of  pages?     Would  it  not  be  more 
manageable  to  have  several  reconciliation  bills  which  could  be 
considered  one  at  a  time  as  is  the  present  practice  with  appro- 
priations bills?     Finally,   if  there  are  obvious  flaws  in  the 
reconciliation  procedure,  should  they  not  be  corrected  now,  before 
they  endanger  the  entire  budget  process?    The  Committee  suggests 
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that  these  issues  are  of  sufficient  importance  that  leaders  of 
both  Houses  should  reflect  on  them  seriously  as  the  Congress 
completes  its  work  on  the  First  Concurrent  Budget  Resolution  fi 
fiscal  1982. 


80-6H+  0-81-36 


Subtitle  A 
Maritime  Programs 

Section  1  through  Section  ,14  contains  the 
language  which  previously  was  included  in  H.R.   2526,  the 
Committee's  reported  Authorization  for  Appropriations  for 
Maritime  Programs  for  Fiscal  Year  1982.     (See  House  Report 
97-63).     The  appropriations  authorized  are  identical  to  those 
contained  in  H.R.  2526  with  one  exception.     Section  1  (1)  of 
H.R.  2526  authorized  $107,000,000  for  construction  differential 
subsidy  for  merchant  ships.     To  comply  with  instructions  in  H. 
Con. Res.   115,  the  Committee  eliminated  this  funding,  leaving 
no  CDS  authorization  for  fiscal  1982  (See  IX. A,  SEC  15,  explained 
herein . ) 

The  Committee  recommends  the  adoption  of  the  programs  and 
provisions  authorized  in  IX- A,  SECTIONS  1-14,  as  necessary  for 
the  continuation  of  the  merchant  marine  and  as  consistent  with 
the  Administration's  and  Congress'  goal  to  protect  the  national 
security  through  a  vital  maritime  enterprise  while  curtailing 
Federal  budget  outlays. 

Title  IX,  Subtitle  A  contains  fifteen  sections.     Section  15 
represents  the  Committee's  compliance  with  the  Budget  Resolution' 
assumption  that  construction  differential  subsidies  would  be 
reduced.     Sections  1-14  contain  those  provisions  reported  pre- 
viously in  H.R.   2526  (House  Report  97-63). 

(556) 


557 


Section  1  consisting  of  three  clauses,  authorizes 
a  total  of  $502,537,000  for  various  maritime  programs  of 
the  Department  of  Commerce  for  fiscal  year  1982.  This 
represents  an  overall  decrease  of  $68,637,000  below  the 
amount  authorized  for  1981,   and  a  decrease  of  $47,509,000 
below  the  amount  appropriated  for  1981. 


These  programs  are  for  the  promotion  of  the  development 
and  maintenance  of  an  American  Merchant  Marine  for  domestic 
and  foreign  trade  and  for  defense  requirements.     The  three 
categories  are  as  follows: 


Section  1(1) — Liner  and  Bulk  Carrier  Operations. 

This  clause  authorizes  $417,148,000  for  obligations  incurred  for 
operating  differential  subsidies  (ODS) — the  primary  means  of  Fed- 
eral support  for  the  competitive  operation  of  the  U.S.  flag  mer- 
chant fleet  engaged  in  the  foreign  commerce  of  the  United  States. 
This  will  provide  $376,072,000  for  1982  U.S.  flag  operations  and 
$41,076,000  for  payments  of  amounts  due  for  operations  in  prior 
years. 

The  subsidized  U.S.  flag  liner  fleet  consisted  of  136  ships  at  the 
end  of  fiscal  year  1980.  Due  to  trade-ins,  disposals,  and  deliveries,  it 
is  estimated  that  by  the  end  of  fiscal  year  1982  the  fleet  will  consist 
of  131  ships  operated  by  seven  liner  companies.  The  subsidized  U.S. 
flag  bulk  carrier  fleet  consisted  of  20  ships  at  the  end  of  fiscal  year 
1980.  Due  tc  charters  and  new  operators,  it  is  estimated  that  by  the 
end  of  fiscal  year  1982  this  segment  of  the  fleet  will  consist  of  25 
vessels  operated  by  thirteen  bulk  vessel  companies. 

This  program  is  necessary  for  the  promotion  and  maintenance  of 
a  U.S.  flag  Merchant  Marine  capable  of  providing  liner  shipping 
services  in  essential  routes  and  bulk  shipping  services  in  support  of 
the  economic  security  and  the  national  defense  of  the  United 
States. 

Section  1( 2 )— Research  and  Develonment . 

This  clause  authorizes  $8,491,000  for  expenses  for  research  and 
development  activities  for  the  Maritime  Administration.  These  ac- 
tivities include  programs  that  develop  concepts,  methods,  systems, 
and  equipment  to  improve  productivity  and  operating  efficiency  in 
the  shipbuilding  and  ship-operating  industries.  The  resulting  infor- 
mation and  technology  helps  lower  costs  to  both  the  industry  and 
the  government.  Many  of  the  projects  are  cost-shared  with  indus- 
try. 
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Section  1(3) — Operations  and  Training. 

This  clause  authorizes  a  total  of  $76,898,000  for  financing  the 
costs  incurred  for  the  operating  and  training  programs  of  the  Mari- 
time Administration.  It  includes  $8,006,000  for  the  preservation 
and  maintenance  of  ships  retained  in  the  National  Defense  Reserve 
Fleet  (NDRF). 

It  also  includes  $35,683,000  for  maritime  training  and  education 
programs  at  the  Merchant  Marine  academy  at  Kings  Point,  New 
York  and  at  the  State  maritime  academies,  as  well  as  for  supple- 
mental training  programs  of  the  Maritime  Administration.  The 
Federal  academy  is  authorized  $19,211,000  to  develop  and  maintain 
a  four-year  undergraduate  program  that  leads  to  a  bachelor  of  sci- 
ence degree  and  to  a  Merchant  Marine  officer's  license  as  third 
mate  or  assistant  engineer.  In  addition  to  training  for  the  Mer- 
chant Marine,  many  midshipmen  are  commissioned  as  ensigns  in 
the  naval  reserve.  Six  State  maritime  academies  are  assisted  by 
authorizing  $13,380,000  for  their  operation,  which  includes  the  al- 
teration, maintenance,  and  repair  of  five  vessels.  Authorization  for 
the  expenditure  of  $1,100,000  is  also  provided  for  the  cost  of  fuel  for 
these  vessels  when  used  for  training  purposes. 

Funding  for  supplementary  training  at  $1,992,000  is  authorized 
for  administering  and  operating  regional  schools  that  provide  train- 
ing in  collision  avoidance  radar,  gyro,  shipboard  firefighting,  and 
marine  diesel  engineering. 

All  other  operations  and  in-house  training  programs  are  author- 
ized at  a  level  of  $33,209,000. 

In  order  to  provide  for  authorization  levels 
deemed  essential  for  Federal  and  State  maritime 
education  and  training  programs,  which  are 
higher  than  those  requested  by  the  current 
Administration,  and  to  remain  within  the  budget 
levels  for  all  maritime  programs  established  by 
the  Administration  and  H.  Con.  Res.   115  it  was 
necessary  to  offset  these  increases  with  corresponding 
decreases.     The  Committee,   in  assessing  the 
various  programs  subject  to  its  authorizing 
authority  determined  to  reduce  research  and 
development  funding,  with  the  following  chart 
describing  the  changes.* 
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BUDGET  COMPARISONS 

(In  thousands  of  dollars] 


Prior 
(Carter) 
administration 

Present 
(Reagan) 
administration 

Committee 
amendment 

Research  and  development  _  —  

_  _  $17,210 

$12,910 

$8,491 

Education  and  training  _  _  

 ,   34.583 

31,265 

35.683 

Operating  exoenses  _  

Totals   _    

ZIZZIIIZII  94.273 

85.389 

85.389 

Section  3  adds  a 'new  section  512  to  the  Merchant 
Marine  Act,    1936  to  permit  a  5%  reduction  in  the 
construction  differential  subsidy  rate  unless 
the  Secretary  of  Commerce  determines  that  the 
vessel  to  be  constructed  is  part  of  an  existing 
or  future  vessel  series.     This  amendment  places 
into  permanent  law  what  has  often  been  added  to 
previous  annual  authorization  bills. 


Section  4  adds  a  new  section  614  to*  the  Merchant  Marine  Act, 
1936  to  permit  an  ODS  operator  to  suspend  his  subsidy  contract  for 
a  minimum  one  year  time  period,  during  which  time  statutory  and 
contractual  restrictions  on  the  manner  of  operation  are  suspended. 

Section  5  amends  section  809(a)  of  the  Merchant  Marine  Act, 
1936  by  directing  the  Secretary  of  Commerce,  when  considering 
contracts  to  equitably  serve  Great  Lakes  ports,  to  take  into  account 

the  seasonal  closure  of  the  St.  Lawrence  Seaway  and  to  provide  for 
alternate  routing  of  ships  via  a  different  range  of  ports  during  that 
closure  so  as  to  maintain  continuity  of  service  on  a  year-round 
basis.  The  Great  Lakes  have  unique  problems  that  have  resulted  in 
an  all-time  low  level  of  ocean  service  for  Great  Lakes  ports.  The 
substantial  investments  of  numerous  port  cities  will  lie  idle  with- 
out ocean  service.  At  the  present  time,  there  is  only  one  U.S.  flag 
carrier  providing  any  service  to  the  Great  Lakes  with  nine  sailings 
to  the  Mediterranean  area,  and  foreign  flag  service  is  sporadic.  For- 
eign commerce  through  Great  Lakes  ports  is  essential  to  the  eco- 
nomic well-being  of  this  region.  During  the  previous  Session  of  Con- 
gress, the  Omnibus  Maritime  Bill,  contained  similar  authority  for 
alternative  winter  routing  in  conjunction  with  connecting  land 
transportation  services. 
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Section  6  amends  section  905(a),  adds  a  new  section  905(h),  and 
amends  section  1101(b)  of  the  Merchant  Marine  Act,  1936  so  as  to 
clarify  existing  law  to  ensure  that  methanol-producing  barges  and 
their  included  equipment  and  appurtenances  will  be  eligible  for 
construction  differential  subsidies  (CDS)  and  Title  XI  vessel  con- 
struction loan  guarantees.  This  does  not  authorize  specifically  des- 
ignated funds  for  methanol-producing  barges  under  either  CDS  or 
Title  XI  programs.  However,  the  Maritime  Administration  would 
be  permitted  to  provide  financial  assistance  for  methanol  barge 
construction,  subject  to  current  levels  of  authorization  and  in  ac- 
cordance with  applicable  regulations  governing  the  commitment  of 
CDS  funds  and  Title  XI  loan  guarantees.  At  present  levels  of  au- 
thorization, it  is  unlikely  that  CDS  funds  will  be  allocated  to 
methanol  barge  construction.  These  barges  would  have  the  capac- 
ity to  produce  2,800  metric  tons  (one  million  gallons)  of  methanol 
per  day,  using  approximately  100  million  cubic  feet  of  natural  gas 
per  day  that  is  presently  flared  to  the  atmosphere  and  wasted.  The 
barges  would  be  towed  to  suitable  offshore  and  upriver  locations 
and  anchored  by  a  single-point  mooring  system.  As  U.S.-flag  ves- 
sels, the  risks  of  expropriation  of  these  high  technology,  energy 
producing  assets  are  minimized.  Each  barge  would  have  the  capac- 
ity to  store  methanol  in  internal  tanks  with  a  capacity  of  18  mil- 
lion gallons.  The  stored  methanol  could  then  be  offloaded  onto  con- 
ventional tankers  and  safely  transported"  directly  to  its  market. 
Section  7  adds  a  new  section  905(i)  and  repeals  section  607(kX8)  of 
the  Merchant  Marine  Act,  1936,  so  that  the  term  "noncontiguous 
domestic  trade"  includes  the  carriage  of  chemical  wastes  for  incin- 
eration off  the  coast  of  the  United  States.  This,  in  turn,  ensures 
that  vessels  used  for  this  purpose  will  be  "qualified"  vessels  under 
the  provisions  of  title  VI  of  the  Merchant  Marine  Act,  1936  relat- 
ing to  the  Capital  Construction  Fund.  This  amendment  was  consid- 
ered necessary  since  a  legal  opinion  from  MARAD  advised  that, 
even  though  these  vessels  will  pick  up  wastes  from  terminals  in  the 
United  States  and  take  them  many  miles  offshore  for  incineration, 
they  would  not  be  carrying  cargo  in  either  the  foreign  trade  or  the 
noncontiguous  domestic  trade  and  therefore  would  not  be  qualified 
for  construction  with  funds  already  accumulated  in  a  Capital  Con- 
struction Fund.  Because  of  the  size  of  the  project  and  the  fact  that 
it  has  not  been  attempted  before,  the  involved  company  is  seeking 
financial  investment  from  many  private  sources.  One  potential 
source  is  a  major  corporation  which  has  substantial  maritime  inter- 
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ests  and  has,  more  importantly,  at  its  disposal  funds  in  an  existing 
Captial  Construction  Fund.  This  amendment,  therefore,  would 
permit  use  of  these  funds  for  the  construction  of  the  vessels  with 
subsequest  charter  to  an  operating  entity.  The  amendment  should 
aid  the  creation  of  new  ship  types  and  uses  with  attendant  seafar- 
ing job  opportunities  and  shipyard  work.  More  importantly,  it  as- 
sists an  industry  directed  to  the  disposal  of  hazardous  chemical 
wastes.  The  amendment  merely  establishes  that  the  carriage  of 
chemical  wastes  for  ocean  incineration  is  within  the  noncontiguous 
trades  for  the  purposes  of  the  Merchant  Marine  Act,  1936.  The 
Committee  has  disregarded  a  recommendation  of  a  September  1980 
EPA/Maritime  Administration  study  which  urged  that  ocean  incin- 
eration vessels  be  eligible  for  ship  construction  and  operating  subsi- 
dies. The  Committee's  action  is  fully  consistent  with  that  study's 
finding  that  ocean  incineration  of  hazardous  wastes  is  an  environ- 
mentally sound  and  prudent  means  by  which  to  resolve  a  pressing 
national  problem. 

Section  8  adds  a  new  section  909  to  the  Merchant  Marine  Act, 
1936,  directing  that  no  vessel  may  receive  construction  differential 
subsidy  nor  an  operating  differential  subsidy  if  it  is  not  offered  for 
enrollment  in  the  Sealift  Readiness  Program  approved  by  the  Sec- 
retary of  Defense.  This  amendment  places  into  permanent  law 
what  has  often  been  added  to  previous  annual  authorization  bills. 

Section  9  amends  sections  1103  and  1110  of  the  Merchant  Marine 
Act,  1936  by  reducing  the  amount  of  Title  XI  loan  guarantee  reser- 
vations for  ocean  thermal  energy  conversion  (OTEC)  demonstration 
projects,  and  makes  that  amount  available  for  other  types  of  mer- 
chant vessels.  It  also  authorizes  a  waiver  during  1982  of  the  reser- 
vation of  the  amounts  specified  for  fishing  vessels  and  fishery  facil- 
ities if  there  is  a  determination  that  there  is  no  need  for  such 
funds  in  1982.  It  is  intended  that  the  waiver  of  the  reservation  of 
fishing  vessel  funds  will  only  occur  after  other  available  funds  are 
committed.  The  net  effect  will  be  to  make  an  additional 
$1,500,000,000  of  loan  guarantee  funds  available  for  other  than 
OTEC  vessels  as  well  as  up  to  another  $1,200,000,000  to  the  extent 
they  are  not  utilized  for  fishing  vessels  or  fishery  facilities. 

The  purpose  of  the  amendment  is  to  compensate  for  the  erosion 
of  the  available  loan  guarantee  level  for  the  construction  of  deep- 
draft,  oceangoing  commercial  vessels  which,  prior  to  1980  was  set 
at  $10  billion.  The  present  ceiling  of  $12  billion  is  in  actuality  an 
$88  billion  ceiling,  since  $2  billion  is  earmarked  for  obligations  for 
commerical  demonstration  ocean  thermal  energy  coversion  facili- 
ties and  plantships,  and  $1.2  billion  is  limited  to  oblgations  for  fish- 
ing vessels  and  fishery  facilities.  As  of  September  30,  1980,  Title  XI 
contracts  and  commitments  in  force  totalled  $7.2  billion  which,  in 
effect,  makes  only  $1.6  billion  available  for  new  loan  commitments. 

Section  10  amends  section  1303  of  the  Merchant  Marine  Act, 
1936  to  correct  an  inadvertent  drafting  error  in  the  Maritime  Edu- 
cation and  Training  Act  of  1980  (Public  Law  96-453).  The  amend- 
ment concerns  the  membership  of  the'Board  of  Visitors  to  the  U.S. 
Merchant  Marine  Academy.  It  was  the  intent  of  the  legislation  to 
continue  the  same  composition  of  the  Board  of  Visitors  as  had  ex- 
isted, and  it  does  so  except  for  the  appointees  by  the  Speaker  of  the 
House.  Public  Law  96-453  inadvertently  reduced  the  number  of  the 
Speaker's  appointees  from  two  to  one.  This  amendment  will  restore 
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the  number  to  two.  There  was  no  intent  to  reduce  the  number  nor 
make  any  changes  in  the  Board.  The  Speaker's  Office  has  advised 
the  Committee  that  the  Speaker  strongly  supports  restoration  of 
the  number  of  appointees  to  two  so  that  the  current  practice  of  ap- 
pointing one  Democratic  Member  and  one  Republican  Member  may 
be  continued,  thereby  insuring  the  bipartisan  makeup  of  the  Board. 

Section  11  amends  section  1  and  adds  section  44(b)  to  the  Ship- 
ping Act,  1916  so  as  to  redefine  the  term  "independent  freight  for- 
warder" to  remove  an  ambiguity  in  the  law.  A  number  of  decisions 
of  the  Federal  Maritime  Commission  (FMC)  have  indicated  that  a 
company  may  not  hold  a  freight  forwarder's  license  if  any  parent, 
affiliate,  or  associate  of  that  company  was  a  shipper  or  consignee  in 
the  foreign  commerce  of  the  United  States.  A  company  may  also  be 
prevented  from  holding  such  a  license,  even  when  the  freight  for- 
warder does  not  handle  shipments  of  its  associate  or  affiliate  com- 
pany or  does  not  receive  compensation  from  a  carrier  for  those 
shipments.  It  has  also  been  interpreted  as  prohibiting  a  freight  for- 
warder from  shipping  his  own  property  in  foreign  commerce. 

These  interpretations  have  had  an  adverse  impact  on  diversified 
transportation  an  distribution  companies  whose  operations  include 
freight  forwarding.  Should  the  FMC  consider  such  companies  to  be 
directly  or  indirectly  controlled  or  affiliated  with  an  export  ship- 
per, they  could  lose  their  freight-forwarding  license.  The  amend- 
ment which  is  prospective  avoids  direct  or  indirect  rebating  by  pro- 
hibiting a  freight  forwarder  from  receiving  compensation  from  a 
common  carrier  for  any  shipment  in  which  a  freight  forwarder  or 
any  subsidiary,  affiliate,  etc.  has  a  beneficial  interest. 

Section  12  requires  the  Secretary  of  Commerce  to  conduct  a 
study  comparing  the  relative  costs  of  repairing  and  outfitting  the 
training  vessel  Bay  State  with  the  costs  of  reactivating  and  convert- 
ing the  SS  Tulare  in  order  to  aid  in  determining  which  vessel  is 
more  appropriate  for  use  as  a  training  ship,  and  to  report  to  the 
Congress  within  90  days  of  enactment  of  this  legislation  the  results 
of  the  study. 

The  Massachusetts  Maritime  Academy  has  encountered  severe 
difficulties  with  the  Bay  State  (formerly  the  USNS  Geiger)  during 
the  year  in  which  it  has  served  as  the  Academy's  training  ship. 
Last  summer,  only  a  few  hours  into  her  maiden  training  cruise,  the 
vessel  stopped  dead  due  to  severe  mechanical  and  electrical  prob- 
lems. The  cruise,  which  was  to  have  taken  the  cadets  across  the  At- 
lantic to  European  ports,  instead  was  diverted  two  months  later  to 
Quebec,  with  numerous  circular  patterns  in  the  Atlantic  necessitat- 
ed to  fulfill  required  sea  time. 

Needless  to  say,  morale  at  the  academy  suffered  greatly,  and  sub- 
sequent detailed  examination  of  the  snip's  hull,  machinery,  and 
equipment — plus  the  unavailability  of  spare  parts  for  replacement, 
has  raised  serious  questions  concerning  both  the  seaworthiness  and 
expected  lifetime  of  this  vessel.  While  the  Bay  State  has  been  un- 
dergoing needed  repairs,  additional  problems  (such  as  severe  wast- 
age in  the  number  four  hold  and  the  engine  room)  have  been  dis- 
covered. It  is  now  extremely  unlikely  that  the  July  training  cruise 
will  take  place  as  scheduled,  and  once  again  the  normal  schedule 
at  the  academy  will  be  severely  disrupted. 
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During  this  time,  it  has  become  apparent  that  a  U.S.  Naval  Re- 
serve fleet  vessel,  the  SS  Tulare,  if  reactivated,  might  prove  to  be 
more  seaworthy  and  a  less  costly  alternative. 

For  these  reasons,  it  would  be  highly  desirable — both  economical- 
ly and  for  the  students  at  the  Massachusetts  Maritime  Academy — 
for  MARAD  to  conduct  a  study  on  the  relative  costs  of  repairing 
and  outfitting  the  Bay  State  versus  reactivating  and  converting  the 
Tulare.  The  study  should  include  a  detailed  analysis  of  the  condi- 
tion and  age  of  the  component  parts  of  the  vessels,  a  description  of 
the  likely  repairs  and  alterations  needed  over  the  next  decade,  and 
a  discussion  of  the  availability  of  spare  parts  to  replace  those 
which  have  worn  out. 

Section  13  adds  a  new  section  615  to  the  Merchant  Marine  Act, 
1936  which  permits  the  Secretary  of  Commerce,  until  September 
30,  1983,  to  authorize  an  operator  who  is  receiving  or  applying  for 
operating  differential  subsidy  to  construct,  reconstruct,  or  acquire 
vessels  of  over  5,000  deadweight  tons  in  a  foreign  shipyard.  The 
vessels  may  be  newly  constructed  or  used  vessels.  The  Secretary 
must  find  and  certify  in  writing  that  there  is  an  unavailability  of 
funds  in  the  construction  differential  subsidy  account  before  grant- 
ing, the  authority.  The  Secretary  must,  after  arriving  at  any  deter- 
minations permitted  by  this  section,  report  to  Congress  at  least  30 
days  prior  to  the  effective  date  of  any  action  he  takes  pursuant  to 
those  determinations  on  the  effect  his  action  will  have  on  the  ship- 
building mobilization  base  of  the  United  States.  This  provides  the 
Congress  with  timely  notification. 

Vessels  so  constructed,  reconstructed  or  modified  in  a  foreign 
shipyard,  whether  new  or  used,  would  be  considered  United  States 
built  vessels  under  Title  Vl-Operating  Differential  Subsidy  and  sec- 
tion 901(b) — cargo  preference  provisions  of  the  Merchant  Marine 
Act,  1936.  They  are  also  considered  United  States  built  vessels  for 
the  purpose  of  section  5(7)  of  the  Port  and  Tanker  Safety  Act  of 
1978.  This  means  that  a  tanker  built  in  the  United  States  but  oper- 
ating under  an  ODS  contract  would  not  lose  its  coastwise  trading 
privileges  if  it  is  modified  in  compliance  with  the  requirements  of 
the  Tanker  Act  in  a  foreign  shipyard. 


The  Committee  wishes  to  emphasize  that  the 
amendment  adding  a  new  section  615  to  the 
Merchant  Marine  Act,   1936,  is  not  intended  to 
grant  domestic  trading  privileges  to  vessels 
reconstructed  outside  the  United  States.  The 
Jones  Act  requirement  that  vessels  operated 
domestically  be  constructed  or  reconstructed 
in  the  United  States  remains  undisturbed  by 
this  provision. 
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The  last  clause  makes  section  615  a  nullity  if  certain  construc- 
tion differential  subsidies  are  not  budgeted  as  indicated.  It  is  meant 
to  be  an  inducment  to  the  Administration  to  continue  the  program 
at  the  levels  it  has  proposed.  While  the  Committee  expressed  no 
preference  as  to  the  amount  of  fiscal  year  1981  money  which  may 
be  spent  in  1981  or  may  be  carried  forward  for  1982  commitment,  it 
did  take  notice  that  the  Administration  planned  deferral  of  $92 
million  to  fiscal  year  1982.  The  $100  million  set  as  a  minimum  for 
fiscal  year  1983  by  the  Committee,  is  based  on  the  Administration's 
three  year  Budget  estimate  for  this  program.  It  was  adopted  due  to 
an  expressed  fear  that  once  vessel  operators  are  permitted  to  build 
foreign,  there  will  be  little  or  no  support  for  pursuing  a  maritime 
program  or  policy  for  an  adequate  domestic  shipbuilding  mobiliza- 
tion base. 

Section  14  adds  a  new  subsection  (d)  to  section  501  of  the  Mer- 
chant Marine  Act,  1936.  This  authorizes  construction  differential 
subsidies  for  replacement  or  upgrading  of  propulsion  systems  and 
for  the  addition  of  wind-powered  or  other  energy  efficient  systems. 
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Section  15  deals  with  construction  differential  subsidies 
which  are  authorized  by  Title  V  of  the  Merchant  Marine  Act,  1936. 
The  statute  provides  for  a  subsidy  to  United  States  shipbuilders  to 
compensate  for  the  difference  between  United  States  and  foreign  ship- 
building costs.     The  subsidy  is  available  to  qualified  U.S. -flag  vessels 
engaged  in  the  foreign  trade.     Its  purpose  is  to  ensure  the  maintenance 
of  an  efficient  domestic  shipbuilding  base  and  ship  repair  facilities. 

The  Committee  gave  extensive  consideration  to  the  subject  of 
construction  differential  subsidies  (CDS)  during  the  hearings  and 
Committee  action  on  H.R.   2526,   the  Maritime  Administration  Authorization 
bill  for  fiscal  year  1982.     While  persuasive  arguments  were  presented 
on  both  sides  of  the  question  of  the  need  for  additional  CDS  funds 
in  1982,  the  Committee  finally  concluded  that,   in  the  absence  of  a 
substitute  program  or  policy  from  the  Administration,    it  should 
authorize  CDS  funds  in  the  amount  requested  by  the  previous  Administration. 
(See  House  Report  No.   97-63.)     The  legislative  language  now  recommended 
would  vitiate  that  action. 

For  fiscal  years  1983  and  1984,   the  Committee  intends  to  limit 
annual  authorizations  for  CDS  funds  to  those  amounts  that  will  produce 
the  savings  specified  in  section  301(9)(B)  of  H.   Con.   Res.   115  for  those 
years . 

The  Committee  remains  concerned  about  the  adverse  effects  that 
cutting  these  CDS  funds  will  have  on  the  shipbuilding  industry  and  on 
the  American  Merchant  Marine.     It  urges  the  President  to  propose,  as 
soon  as  possible,   a  new  maritime  program  to  protect  and  promote  our 
maritime  industries. 
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The  subsection  which  limits  the  obligation  of  fiscal  year  1981 
appropriations  is  necessary  since  the  assumptions  upon  which 
no  Construction  Differential  Subsidy  Authorization  for  fiscal 
year  1982  were  based  depended  upon  a  deferral  of  $92  million  of 
1981  monies  to  1982. 


SUBTITLE  B 

MERCHANT  SEAMEN  ENTITLEMENT  TO  MEDICAL  CARE 

The  Budget  Committee  assumed  that  the  Committee  would  meet 
its  instructions  to  achieve  savings  in  entitlements,   in  part, 
by  eliminating  the  current  merchant  seamen's  entitlement  to  free 
health  care.     This  action  would  achieve  savings  of  $92  million  in 
fiscal  1982,   $179  million  in  fiscal  1983  and  $191  million  in 
fiscal  1984.     In  response,   this  Committee  recommends  legislation 
to  disentitle  persons  described  in  Section  322(a)  of  the  Public 
Health  Service  Act  from  "free"  medical  care  at  the  Public  Health 
Service  Hospitals  and  Clinics  as  of  October  1,  1981. 

The  Committee  intends  that  American  seamen  remain  entitled 
to  the  unique  and  high  priority  medical  care  provided  at  whatever 
facilities  of  the  Public  Health  Service  which  may  remain  or  come 
into  being  but  on  a  reimbursable  basis  according  to  regulations 
prescribed  by  the  Secretary  of  Health  and  Human  Services.  Fees 
set  by  the  Secretary  for  such  care  should  compensate  the  provider 
for  the  cost  of  care  received  by  these  beneficiaries. 

The  bill  provides  a  limited  one-year  extension  of  free  care 
to  American  seamen  who  have  been  admitted  for  care  before 
October  1,  1981,  and  who  are,   for  that  illness  or  injury,  unable 
to  compensate  the  Public  Health  Service.     The  Secretary,  who  would 
determine  whether  the  beneficiary  qualifies  for  continued  care, 
is  governed  by  the  provisions  of  Title  XVIII  of  the  Social  Security 
Act,  Section  861  (42  U.S.C.   1395x(a)).     The  Committee  understands 
this  provision  to  be  consistent  with  the  House  Budget  Committee's 
standards  for  determining  allowable  phaseouts  and  notes  that 
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whatever  small  costs  may  result  will  have  no  measurable  impact  on 
the  substantial  savings  achieved  by  the  elimination  of  free  care 
generally . 

Thus,  section  (2)  provides  a  humanitarian  transition  for  those 
seamen  who,  at  the  time  of  termination  of  the  entitlement  to  free 
care  generally,  have  been  admitted  for  care  and  who  are  without 
means  to  continue  their  treatment. 

This  Committee  recognizes  the  immense  contributions  and 
commitment  of  the  American  merchant  seamen  to  this  country  in  peace 
and  war.     To  disentitle  seamen  from  their  right  to  unique  and 
priority  medical  care  breaks  a  social  contract  into  which  the  U.S. 
Government  entered  two  centuries  ago.     Nevertheless,  the  dictate 
of  H. Con. Res.  115  compels  the  Committee  to  change  the  traditional 
statutory  entitlement. 

Aside  from  the  entitlement  of  merchant  seamen  to  medical  care 
during  their  brief  time  in  port,  there  are  many  other  considerations 
that  this  Committee  finds  of  great  concern  to  our  seafaring  citizens 
and  to  the  commerce  of  the  United  States.     These  concerns  are  as 
follows : 

*  The  loss  of  valuable  research,  training  and  medical 
services  which  have  resulted  from  work  on  the  unique, 
occupational  environment  of  merchant  seamen. 

*  The  loss  of  a  ready  cadre  of  physicians  to  respond  to 
medical  emergencies  at  sea.     Since  it  is  cost-prohibitive 
to  employ  a  physician  on  board  every  vessel,  the  P.H.S. 
physicians,  on  24  hour  duty  at  P.H.S.  hospitals,  have, 
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by  way  of  radio  telephone  provided  medical  treatment  at 
sea.     The  Committee  is  gravely  concerned  about  the  unnecessary 
loss  of  lives  that  will  result  without  this  medical  advice, 
as  well  as  the  costly  vessel  diversion  necessary  to  find 
assistance . 

*  The  dilemma  of  many  seamen,  particularly  fishermen,  who 
may  be  unable  to  afford  or  qualify  for  medical  insurance, 
who  may  fail  to  be  eligible  for  medicare  because  they  have 
been  seasonally  employed,  or  because  they  are  too  young, 
or  who  may  not  qualify  for  medicaid. 

*  How  the  U.S.  will  honor  its  obligation  of  reciprocity 
to  foreign  seamen  for  unique,  high  priority  medical  care 
without  the  P.H.S.  hospitals  and  how  American  seafarers 
will  be  treated  while  in  foreign  ports. 

*  As  wards  of  admiralty,  seamen  have  the  right  to 
"maintenance  and  cure";   increased  costs  to  the  shipping, 
industry  in  providing  health  coverage  to  seamen  will  place 
America's  merchant  marine  and  commerce  at  a  further  dis- 
advantage in  the  international  market. 

*  Since  the  incidence  of  leprosy  and  other  tropical  or 
eipdemic  diseases  is  on  the  rise,  the  Committee  questions 
who  will  have  the  expertise  to  attend  these  needs  without 
physicians,  skilled  in  treating  seamen  who  travel  to  and 
from  foreign  ports. 
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This  Committee  believes  that  the  national  policy  established 
in  1798  to  entitle  seamen  to  medical  care  remains  valid.  The 
health  care  needs  of  seamen  are  unique  and  cannot,  as  a  matter  of 
sound  medical  practice,  be  provided  in  a  community,  military  or 
private  hospital.     The  short* port  turn-around  time  of  merchant 
vessels  in  current  use  requires  a  delivery  system  that  provides 
priority  care.     Entitlement  is  not  granted  as  an  employment 
benefit  but  is  provided  to  merchant  seamen  as  a  service  to  commerce, 
to  maintain  the  unimpeded  flow  of  our  exports  and  imports.     If  the 
provision  of  health  care  required  under  "maintenance  and  cure" 
is  provided  in  an  institution  other  than  the   Public  Health  Service, 
the  higher  costs  must  be  borne  by  the  ship  operator.     This,  in 
turn,   increases  the  costs- of  operations  as  a  portion  of  the  costs 
of  exporting  products  carried  by  that  operator,  thus  making  our 
U.S.  Flag  merchant  marine  even  more  non-competitive. 

This  bill  is  the  most  realistic  and  most  compassionate  course 
that  the  Committee  on  Merchant  Marine  and  Fisheries  could  devise 
and  still  abide  by  the  directives  of  the  First  Concurrent  Budget 
Reslution.     Seafaring  is  so  intimately  connected  to  our  country's 
commercial  and  military  strength,   and  so  unique  as  an  occupation, 
that  actions  taken  in  respect  to  one  aspect  must  be  viewed  in  the 
context  of  its  effect  on  the  entire  economy.     The  Committee  views 
the  recommendation  in  IX  B.  as  a  logical  and  appropriate  compromise 
between  the  urgent  security  needs  of  the  United  States  and  the 
exigencies  of  the  budget  process. 


Subtitle  C 


Comprehensive  Oil  Pollution  Liability  and  Compensation  Act 


Background  and  Need  for  Legislation 

This  is  the  fourth  Congress  in  which  there  has  been  an  attempt  to 
enact  legislation  to  provide  a  comprehensive  system  of  liability  and 
compensation  for  damage  caused  by  oil  pollution.  While  existing 
laws  permit  compensation  for  cleanup  and  removal  costs,  there  is  no 
comprehensive  legislation  in  place  that  promptly  and  adequately  com- 
pensates those  who  suffer  other  types  of  economic  loss  as  a  result  of 
an  oil  pollution  incident. 

Oil  spills  may  occur  from  pipelines,  offshore  oil  drilling  platforms, 
tankers,  barges,  deepwater  ports,  or  from  any  of  a  large  variety  of 
types  of  oil  storage  facilities.  Spills  may  originate  within  the  juris- 
diction of  a  state,  in  U.S.  federal  jurisdiction,  or  on  the  high  seas. 
They  may  cause  damage  to  resources  located  in  a  single  state,  in  sev- 
eral states,  or  in  areas  of  federal  jurisdiction  which  are  utilized  by 
individuals,  such  as  commercial  fishermen,  from  several  different 
states.  Spills  may  be  from  sources  which  are  clearly  identifiable,  or 
they  may  be  mystery  spills  in  the  form  of  oil  slicks  or  tar  balls  washing 
up  on  a  beach  several  days  after  a  discharge  has  occurred  at  sea.  Spills 
may  be  accidental  or  intentional;  they  may  be  caused  by  the  negli- 
gence of  the  owner  or  operator  of  the  source  of  the  spill,  or  by  a 
third  party  (such  as  a  non  oil-carrying  vessel)  colliding  with  the 
pollution  source.  Oil  spills  may  occur  from  facilities  belonging  to  the 
largest  oil  companies  or  from  small  independent  oil  terminal  opera- 
tors; they  may  involve  oil  tankers  from  some  of  the  world's  largest 
merchant  shipping  lines,  or  fly-by-night  single  ship  companies  whose 
true  ownership  is  disguised  by  layers  upon  layers  of  corporate  legal 
creativity. 

Oil  spills  may  dissipate  quickly  in  the  ocean  and  cause  little  or  no 
ecological  damage;  other  spills  may  foul  shorelines  of  enormous  en- 
vironmental and  economic  value  causing  injury  to  thousands  of  in- 
dividuals whose  livelihood  or  subsistence  depends  on  the  regenerative 
capacity  of  certain  shellfish  beds  or  estuaries,  or  on  the  attractiveness 
to  tourists  of  beaches  and  sports  fisheries. 

This  problem  has  been  recognized  for  a  number  of  years  and  was 
highlighted  in  1967  when  the  Liberian  tanker  Torrey  Canyon 
grounded  off  the  southwest  coast  of  England,  and  again  in  1969  when 
a  production  platform  off  Santa  Barbara,  California  blew  out — both 
events  causing  extensive  oil  pollution  damage.  In  the  Torrey  Canyon 
incident,  approximately  29  million  gallons  of  crude  oil  were  spilled 
into  the  ocean,  and  most  of  it  found  its  way  to  the  shores  of  the  British 
Isles  and  the  coast  of  France.  While  damages  were  difficult  to  compute, 
approximately  $15,000,000  was  spent  on  cleanup  and  $25,000,000  in 
claims  were  asserted,  which  were  ultimately  settled  for  about  $7,000,- 
000. 

Since  these  two  incidents,  numerous  other  casualties  have  demon- 
strated the  need  for  a  national  and  comprehensive  oil  spill  liability 
and  compensation  scheme. 
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Since  it  is  obvious  that  this  nation  will  continue  to  require  extensive 
amounts  of  petroleum  and  petroleum  products  for  the  foreseeable 
future,  the  problems  associated  with  its  use,  including  oil  pollution, 
will  remain  with  us.  The  use  of  oil  in  the  United  States  goes  back  for 
more  than  a  hundred  years  and  has  contributed  in  a  major  way  to  the 
tremendous  growth  of  our  economy.  During  the  present  century,  its 
use  has  increased  to  the  point  where  we  are  now  importing  more  than 
eight  million  barrels  of  crude  oil  per  day,  or  more  than  a  quarter  of 
the  total  crude  oil  moving  in  worldwide  trade.  Oil  from  our  domestic 

and  Outer  Continental  Shelf  resources  adds  about  another  eleven 
million  barrels  of  crude  oil  moving  each  day. 

While  the  prevention  of  oil  spills  is  still  the  most  effective  means 
of  protecting  our  coastal  and  estuarine  environment  from  damage,  we 
cannot  preclude  the  possibility  of  oil  spills  occurring  due  to  me- 
chanical failures  or  the  errors  of  individuals.  With  such  a  large  volume 
of  petroleum  and  petroleum  products  moving  within  our  nation,  this 
possibility  will  remain  with  us  for  a  number  of  years.  The 
Congress  acted  in  the  area  of  prevention  by  enacting  landmark  legisla- 
tion in  the  form  of  the  Port  and  Tanker  Safety  Act  of  1978,  P.L.  95- 
474.  What  remains  to  be  done  is  to  facilitate  cleanup  and  to  provide 
for  the  damaged  party,  the  one  who  has  been  innocently  victimized 
by  oil  pollution. 

Prior  to  the  loss  of  the  Liberian  flag  tanker  TORREY  CANYON 
in  1967,  neither  U.S.  nor  international  law  had  seriously  addressed  the 
oil  pollution  liability  and  compensation  issue.  Since  that  time,  a 
plethora  of  initiatives  have  been  taken  and  a  crazy-quilt  of  voluntary 
or  government-imposed,  international,  federal  and  state  schemes  have 
been  created,  some  covering  oil  cleanup  only,  some  covering  damages 
from  one  type  of  facility,  but  not  others,  some  setting  up  funds  fi- 
nanced from  taxes  or  special  tees,  some  nnanced  by  appropriations, 
some  with  high  liability  limits,  some  with  low,  and  some  with  none 
at  all. 

The  result  has  been  a  highly  inequitable  situation  for  potential  vic- 
tims of  oil  spill  incidents,  and  chaos  for  those  oil-related  companies 
and  marine  insurance  firms  seeking  to  cope  with  the  bewildering 
thicket  of  new  laws. 

Oil  spill  liability  statutes  are  needed  because  of  the  variety  of  types 
of  oil  spill  incidents  and  because  of  the  difficulty  which  a  state  gov- 
ernment, or  a  fisherman,  or  a  beachfront  property  owner  has  in  pro- 
ceeding against  the  owner  of  an  oil  tanker  or  an  oil  company  under 
the  traditional  tort  principles  of  negligence,  trespass,  nuisance,  or 
unseaworthiness.  A  claimant  could  be  faced,  for  example,  with  trying 
to  obtain  compensation  from  a  single  ship  company  whose  vessel  was 
Liberian  flag,  whose  owners  are  Greek,  and  whose  only  tangible  cor- 
porate asset,  the  ship,  is  resting  at  the  bottom  of  the  sea.  A  claimant 
could  find  himself  devastated  l)y  an  oil  spill,  but  unable  to  receive 
compensation  because  the  incident  was  accidental,  thus  preventing  any 
holding  that  the  vessel  owner  is  liable  for  the  damages  caused.  A 
claimant  could  find  himself  unable  to  obtain  comoensation  because  i 
the  source  of  the  spill  lays  outside  the  jurisdiction  of  his  state — per- 
haps an  oil  tanker  transiting  federal  waters  adjacent  to  state  waters — 
or  outside  the  jurisdiction  of  the  United  States — perhaps  an  oil  well 
blow-out  in  Canadian  or  Mexican  waters.  In  either  case,  compensation 

under  present  law  would  prove  difficult  and  perhaps  impossible  to  ! 
obtain. 
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.Piecemeal  legislation  will  not  solve  these  problems.  Adequate  com- 
pensation may  be  extended  to  some  victims  through  such  laws,  but  this 
will  depend  entirely  on  the  location  and  source  of  the  spill,  and  on  the 
type  of  damage  suffered.  Other  victims,  although  they  may  be  equally 
deserving  of  compensation,  will  remain  subject  to  archaic  liability  laws 
and  remedies,  and  to  the  vicissitudes  of  existing  maritime  and  corpo- 
rate law. 

Piecemeal  legislation  creates  additional  problems  of  bureaucracy 
and  duplication  of  effort  which  hinders  both  the  effectiveness  of  gov- 
ernment and  sound  planning  within  industry.  Almost  a  score  of  states 
now  have  oil  spill  liability  laws,  nine  of  which  are  backed  up  by  funds 
similar  in  purpose  to  that  proposed  in  H.R.  85,  and  seven  of  these  are 
financed  by  contributions  from  oil-related  industries.  The  coverage  of 
these  state  laws,  the  size  of  the  liability  limits,  the  taxes  imposed,  the 
list  of  compensable  damages,  and  the  defenses  to  liability  all  vary 
widely  from  state  to  state.  A  spill  occurring  in  a  river  or  the  mouth  of 
a  bay  might  cause  damage  to  citizens  in  two  or  three  states,  be  subject 
to  several  different  state  laws,  and  result  in  levels  of  liability  and  com- 
pensation of  different  descriptions  in  each  case. 

Federal  law  now  provides  for  separate  oil  spill  related  funds  estab- 
lished under  the  Federal  Water  Pollution  Control  Act,  the  Trans- 
Alaska  Pipeline  Act,  the  Deepwater  Port  Act,  and  the  Outer  Conti- 
nental Shelf  Lands  Act  Amendments.  Each  of  these  laws  must  be  ad- 
ministered by  federal  officials  and  are  subject  to  a  variety  of  associated 
requirements  for  annual  report,  audits,  and  similar  resource-consum- 
ing functions.  Each  of  these  funds  would  be  superseded  by  the  pro- 
posed comprehensive  fund,  thereby  simplifying  problems  of  admin- 
istration both  for  the  government,  and  for  those  industries  which  must 
now  cope  with  the  variety  of  federal  and  state  statutes. 

H.R.  85  establishes  liability  limits  which  are  designed,  to  encourage 
those  handling  oil  to  be  as  cautious  as  possible  in  their  operations.  It 
establishes  a  fund  to  be  available  to  provide  compensation  in  those 
cases  where  individuals  are  damaged  by  spills  from  unknown  sources 
or  caused  by  natural  disasters,  and  to  cover  expenses  which  may  be 
beyond  the  liability  limit  of  the  spiller  involved.  It  requires  owners  of 
vessels  or  offshore  facilities  to  have  certificates  of  financial  responsi- 
bility which  will  guarantee  their  ability  and  their  availability  to  re- 
spond to  court  action  directed  against  them  for  oil  pollution  dam- 
ages resulting  from  the  activities  they  undertake. 

The  concepts  in  this  legislation  are  not  new.  They  have  been  tried 
successfully  at  both  the  state  and  federal  level.  This  legislation  in  no 
way  represents  a  departure  in  liability  concepts  which  should  be  of 
concern  to  those  involved  in  other  types  of  industrial  activity.  If  this 
type  of  liability  and  compensation  procedure  sets  a  precedent,  it  is  a 
precedent  that  was  set  many  years  ago  by  the  passage  of  the  Federal 
Water  Pollution  Control  Act,  and  the  landmark  oil  spill  liability 
legislation  passed  in  1970  in  the  state  of  Maine. 

This  legislation  is  needed  not  because  of  its  new  concepts  in  dealing 
with  oil  pollution;  it  is  needed  because  it  is  comprehensive  in  scope 
and  equitable  both  to  industry  and  to  the  potential  victims  of  oil  pollu- 
tion incidents.  Legislation  of  this  type  has  been  approved  by  this  Com- 
mittee in  each  of  the  last  three  Congresses,  and  has  twice  passed  the 
full  House  of  Representatives  by  an  overwhelming  margin.  Every 
single  one  of  the  broad  range  of  witnesses  testifying  before  the  Com- 
mittee this  year  expressed  strong  support  for  the  legislation. 
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Committee  Action 

On  January  5,  1981,  H.R.  85  was  introduced  by  Representative 
Mario  Biaggi  and  a  large  number  of  cosponsors.  The  Subcommittee  on 
Coast  Guard  and  Navigation  held  a  hearing  on  March  11,  1981  and 
received  testimony  from  the  American  Petroleum  Institute,  the  Amer- 
ican Institute  of  Merchant  Shipping,  the  National  Conference  of  State 
Legislatures,  representatives  from  the  states  of  Maryland,  New  Jersey, 
and  New  York,  the  Center  for  Law  and  Social  Policy,  the  Independ- 
ent Liquid  Terminals  Association,  the  National  Tank  Truck  Carriers, 
the  National  Advisory  Committee  on  Oceans  and  Atmosphere,  the 
American  International  Group,  the  American  Insurance  Association 
and  the  American  Institute  of  Marine  Underwriters. 

Additional  statements  were  submitted  for  the  record  by  the  New 
England  Fisheries  Steering  Committee,  Crum  and  Forester  Insurance 
Company,  Underwriters  at  Lloyd's,  London,  the  State  of  Alaska, 
American  Commercial  Barge  Line  Company,  the  National  Ocean  In- 
dustries Association,  Standard  Oil  Company,  and  the  Coastal 
Corporation. 

Both  the  Environmental  Protection  Agency  and  the  U.S.  Coast 
Guard  were  invited  to  testify,  but  due  to  the  lack  of  any  Administra- 
tion_Dosition  on  H.R.  85  at  the  time  of  the  hearing,  neither  agency  was 
able  to  participate.    Subsequently,  two  letters  briefly  describing  the 
Administration's  position  on  the  legislation  were  received.    At  this 
time,  the  Administration  opposes  enactment  of  H.R.  85. 

In  the  96th  Congress  testimony  was  received  from  the 
Coast  Guard  (representina  the 

Administration  and  the  Department  of  Transportation),  the  Environ- 
mental Protection  Agency,  and  the  National  Advisory  Committee  on 
Oceans  and  Atmosphere,  with  letter  comments  from  the  General  Ac- 
counting Office  and  the  Council  on  Environmental  Quality. 

Testimony  was  also  heard  from  representatives  of  the  Center  for 
Law  and  Social  Pol'cv;  Independent  Liouid  Terminals  Association; 
Atlantic  Richfield  Company;  National  Tank  Truck  Carriers,  Inc.; 
American  Institute  of  Merchant  Shipping;  American  Institute  of  Ma- 
rine Underwriters.  American  Isurance  -Association,  National  Oceans 
Industry  Association ;  and  the  States  of  Maryland  and  Virginia. 

Statements  were  also  received  for  the  record  from  the  National  Oil 
Jobbers  Council ;  Edison  Electric  Institute ;  National  Conference  of 
State  Legislators:  New  England  Electric  System  Company  and  Long 
Island  Lighting  Company;  Texas  Gas  Transmission  Corporation;  the 
Labor-Management  Maritime  Committee;  Maritime  Law  Association 
of  the  U.S. ;  American  Waterways  Operators,  Inc. ;  American  Petro- 
leum Institute;  and  the  State  of  Delaware.  Numerous  other  organiza- 
tions and  individuals  submitted  their  views  in  correspondence  ad- 
dressed to  the  Subcommittee  or  to  individual  Members. 

SUBCOMMITTEE  ACTION 

After  considering  all  the  views  submitted  on  the  legislation,  the 
Subcommittee  on  Coast  Guard  and  Navigation  met  and  aproved  H.R. 
85  by  unanimous  voice  vote  on  April  1, 1981. 

Four  substantive  amendments  were  considered  and  approved  by  the 
Subcommittee. 

The  major  issue  of  controversy,  as  it  has  been  since  oil  spill  liability 
legislation  was  first  introduced  six  years  ago,  was  the  matter  of  pre- 
emption. Defining  the  correct  relationship  between  the  proposed  fed- 
eral statute  and  the  variety  of  state  oil  liability  and  compensation  laws 
already  on  the  books  has  been  a  difficult  task  complicated  by  the  wide 
variety  of  perspectives  which  various  participants  in  the  debate  bring 
to  this  problem. 
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The  sponsors  of  H.K.  85  desire  the  establishment  of  a  federal  oil 
liability  and  compensation  scheme  sufficient  in  scope  and  in  efficiency 
of  administration  to  make  comparable  state  schemes  wholly  unneces- 
sary. Those  involved  in  oil  production,  storage,  and  transportation 
activities — including  those  whose  job  it  is  to  insure  such  activities- 
believe  that  a  uniform  federal  law  is  necessary  for  two  reasons.  It  is 
needed  most  particularly  to  provide  some  certainty  about  the  limits 
of  exposure  to  liability  for  oil  pollution  damage,  and  secondly  to 
protect  owners  of  oil  from  the  possibility  that  they  may  be  taxed 
twice — once  at  the  federal  level  and  once  at  the  state  level — to  cover 
the  same  risk.  Many  state  governments,  on  the  other  hand,  are  fearful 
that  the  federal  program  may  not  be  as  efficient  or  as  comprehensive 
a9  programs  already  in  effect  in  their  states,  and  that  passage  of  a 
pre-emptive  federal  bill  might  actually  reduce  theprotection  accorded 
to  their  citizens  under  existing  state  programs.  Some  are  concerned, 
in  addition,  that  pre-empting  the  right  of  states  to  impose  liability 
limits  in  excess  of  those  adopted  in  the  federal  law,  might  reduce 
the  incentive  which  oil  carriers  now  have  to  exercise  caution  in  their 
operations. 

In  past  years,  the  Committee  has  sought  to  maintain  the  principle 
of  a  uniform  federal  statute,  pre-empting  duplicative  state  laws, 
while  accommodating  expressed  state  concerns  in  every  way  com- 
patible with  that  principle.  Pre-emption  is  thus  limited  solely  to 
those  aspects  of  state  law  which  are  duplicative  of  the  proposed  fed- 
eral program.  This  means  that  states  would  be  prohibited  from  levy- 
ing a  tax  or  fee  against  oil  transporters  or  storage  facilities  only  if 
those  funds  would  be  intended  to  be  available  to  provide  compen- 
sation for  the  same  types  of  damages  covered  by  the  federal  bill.  The 
right  to  levy  taxes  for  any  other  purpose — including  the  purchase 
and  pre-positioning  of  oil  spill  cleanup  equipment,  training  local 
personnel  in  oil  spill  cleanup  techniques,  or  environmental  research — 
would  not  be  affected. 

In  addition,  the  Committee  added  a  provision  ( section  107(g)  (2) ) 
designed  to  encourage  those  administering  the  federal  fund  to  utilize 
competent  state  agencies  as  claims  adjusters  in  the  settlement  of 
claims  arising  in  their  states.  This  is  intended  to  make  certain  that 
the  substitution  of  a  federal  fund  for  an  existing  state  fund  in  some 
states,  would  not  result  in  a  less  efficient  or  more  time-consuming 
claims  settlement  process.  Under  H.R.  85,  a  damaged  party  could  file 
his  claim  with  precisely  the  same  people  with  whom  he  would  now 
file  his  claim  under  a  state  fund  program,  and  have  his  claim  adjudi- 
cated by  the  same  people  who  would  now  assess  the  merits  of  such  a 
claim.  The  difference  is  that  he  would  ultimately  receive  his  compen- 
sation from  the  federal,  rather  than  from  a  state  fund. 

Despite  these  provisions,  some  state  governments  have  continued  to 
express  opposition  to  the  pre-emption  provision.  At  the  Committee 
hearings,  one  witness  representing  the  National  Conference  of  State 
Legislatures  told  the  Subcommittee : 

We  have  heard  it  said  that  the  proposed  fund  would  pay 
all  cleanup  costs  and  would  compensate  for  all  damages.  How- 
ever, we  note  that  H.R.  85  would  only  authorize  federal  pay- 
ment for  a  variety  of  damages,  however  the  actual  payments 
would  be  determined  and  made  by  the  federal  government.  In 
cases  where  private  and  federal  responses  proved  inadequate, 
the  affected  states  would  be  left  with  no  option  but  to  consider 
meeting  any  unmet  costs  through  appropriations  from  gen- 
eral revenues, 
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In  our  own  state  of  Florida,  we  have  had  occasions  under 
the  existing  national  contingency  plan,  which  this  legislation 
is  patterned  after,  where  our  claims  for  reimbursement  were 
rejected  by  the  federal  government.  In  a  number  of  instances 
the  clean-up  of  tar  balls  on  our  tourist  beaches  was  disallowed 
as  "cosmetic  surgery".  In  another  instance,  the  state  of  Flor- 
ida was  not  satisfied  with  the  federal  clean-up  efforts  at  St. 
Marks  Beach.  On  these  occasions,  we  were  able  to  turn  to  our 
own  fund  to  pay  the  costs  of  necessary  supplemental  state 
actions. 

A  witness  from  the  State  of  New  Jersey  expressed  particular  con- 
cern about  the  effect  which  the  federal  statute  might  have  on  those 
aspects  of  New  Jersey  state  law  which  deal  with  the  general  problem 
of  pollution  liability,  but  which  would  not  be  dealt  with  by  H.R.  85 : 
Problems  can  be  expected  in  those  areas  where  state  cover- 
age goes  beyond  the  federal  law.  For  example,  the  definition 
of  oil  pollution  under  H.R.  85  is  tied  to  the  concept  of  dis- 
charge into  navigable  waters.  The  Act  does  not  appear  to 
cover  discharges  into  groundwaters.  .  .  .  Problems  can  be 
expected  to  arise  whenever  a  spill  occurs  that  might  fall 
within  the  federal  statute  but  where  no  one  can  immediately 
tell  if  this  will  be  the  case,  or  what  portion  of  the  given  situa- 
tion will  be  covered  under  federal  law.  For  example  in  1976, 
we  had  a  major  oil  pipeline  blow-out  in  New  Jersey.  The  oil 
ran  over  a  farmer's,  field  contaminating  the  soil  and  ground- 
water beneath  and  into  a  stream.  As  we  read  it,  H.R.  85  would 
cover  the  discharge  into  the  stream,  but  not  the  pollution  of 
the  groundwater  or  of  the  land. 

Other  concerns  were  expressed  about  the  possibility  that  a  slow 
6tart-up  of  the  federal  program  might  result  in  a  period  of  time  in 
which  neither  the  federal  program  nor  the  pre-empted  state  scheme 
would  be  in  operation.  In  addition,  some  states  opposed  in  principle 
any  action  taken  by  the  federal  government  which  would  deprive  them 
of  a  method  of  raising  revenue. 

Members  of  the  Committee,  as  well  as  witnesses  from  industry, 
expressed  their  belief  that  the  concerns  expressed  by  the  states  would 
prove  unfounded  once  the  federal  liability  and  compensation  program 
was  in  place.  Other  Committee  Members  expressed  sympathy  for  the 
state  concerns,  particularly  with  respect  to  possible  delays  in  getting  a 
federal  program  underway. 

During  Subcommittee  consideration,  an  amendment  was  offered  to 
eliminate  the  provision  pre-empting  the  right  of  states  to  require  con- 
tributions to  state  funds  established  for  purposes  similar  to  those  of 
H.R.  85.  Under  this  amendment,  a  state  would  retain  the  right  to  tax 
oil-related  industries  for  whatever  purpose.  The  amendment  would 
not,  however,  have  altered  the  provision  pre-empting  the  right  of  indi- 
viduals to  assert  claims,  in  a  manner  other  than  that  provided  under 
H.R.  85,  to  recover  for  those  damages  included  within  the  scope  of 
this  bill.  Thus,  a  state  would  retain  the  right  to  raise  money  for  a  fund, 
and  to  compensate  oil  spill  victims  from  that  fund,  but  it  would  have 
to  proceed  within  the  parameters  of  H.R,  85  in  seeking  to  recover 
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state  fund  expenditures  from  the  spiller,  or  from  the  federal  fund. 
This  amendment  reflected  the  view  expressed  both  by  states  and  by 
representatives  from  industry  at  the  hearings  that,  if  forced  to  choose 
between  pre-emption  of  state  funds  and  pre-emption  of  state  liability 
limits,  they  would  both  choose  to  see  the  liability  limits  pre-empted 
and  the  right  to  raise  money  for  state  funds  retained. 

Because  Subcommittee  debate  indicated  substantial  disagreement 
over  the  amendment  to  remove  completely  the  pre-emption  of  state 
funds,  a  substitute  amendment  was  offered  for  the  purpose  of  devel- 
oping a  broader  consensus  within  the  Committee.  The  substitute  pro- 
vided for  a  three  year  delay  in  the  effective  date  of  the  pre-emption 
section.  The  sponsor  of  the  substitute  argued  that  delaying  the  effec- 
tive date  would  allow  both  the  states  and  the  federal  government  the 
opportunity  to  judge  the  merits  of  the  federal  program.  It  would  in 
addition,  give  all  states  the  time  to  make  adjustments  in  their  own 
laws  or  funds  that  would  be  required  by  H.R.  85,  and  if  for  some  rea- 
son the  Federal  fund  were  to  prove  unworkable  or  inefficient,  Congress 
would  have  sufficient  opportunity  to  take  corrective  action. 

After  assuring  that  the  three  year  delay  in  pre-emption  would  apply 
only  to  existing  state  funds  operating  within  the  statutory  limits  in 
place  at  the  time  of  the  effective  date  of  this  section  of  the  bill,  the 
Subcommittee  unanimously  approved  the  amendment. 

In  its  final  form,  the  amendment  would  allow  those  states  which 
have  laws  authorizing  them  to  require  contributions  to  funds  similar 
in  purpose  to  the  federal  fund  established  by  H.R.  85,  to  continue  to 
require  such  contributions  for  three  years  following  the  effective  date 
of  the  section  (which  is  180  days  following  the  enactment  date).  This 
delay  in  pre-emption  would  only  apply,  however,  to  states  operating 
within  the  statutory  parameters  of  their  particular  state  laws  which 
were  in  effect  on  the  effective  date  of  the  section.  This  means  that  no 
state  could  require  contributions  to  a  state  fund  in  an  amount  or  at  a 
rate  which  would  result  in  expanding  the  size  of  their  funds  beyond 
the  legal  limits  of  such  fund  at  the  time  the  section  became  effective. 
The  purpose  of  this  limitation  is  to  prevent  states  from  seeking  to 
raise  huge  amounts  of  money  during  the  three  year  delay  period  for 
the  purpose  of  underwriting  fund  expenditures  for  a  lengthy  period 
of  time  following  the  pre-emption  of  their  right  to  tax. 

At  this  time,  seven  state  have  funds  which  would  be  affected  by  the 
three  year  delay  provision.  These  are  Maine,  Maryland,  New  York, 
New  Jersey,  Florida,  New  Hampshire,  and  Washington. 

In  summary,  the  Subcommittee  position  was  to  continue  its  support 
for  the  principle  of  pre-empting  state  laws  duplicative  of  H.R.  85, 
while  recognizing  the  possibility  that  sufficient  problems  may  exist 
in  implementing  the  federal  statute  to  warrant  a  three  year  delay  be- 
tween establishment  of  the  federal  fund,  and  the  termination  of  al- 
ready ongoing  state  fund  collection  activities. 

This  new  provision  will  have  no  effect  on  the  requirements  estab- 
lished by  H.R.  85  relating  to  pre-emption  of  both  state  court  juris- 
diction, and  requirements  for  establishing  separate  evidence  of  finan- 
cial responsibility  on  the  state  level.  Nor  does  it  affect  those  states 
rights  which  were  previously  protected,  including  the  right,  even 
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after  the  expiration  of  the  three  year  period,  to  maintain  any  fund 
which  is  not  financed  by  a  specific  tax,  or  to  maintain  a  fund  financed 
by  any  mechanism  for  purposes  which  are  not  dupplicative  of  those 
embodied  in  H.R.  85.  Further,  expenditure  of  state  funds  for  cleanup 
operations  would,  of  course,  be  eligible  for  reimbursement  from  the 
federal  fund. 

One  related  issue  which  was  discussed  by  Subcommittee  Members 
but  which  was  not  affected  by  legislative  action  concerns  the  standard 
used  for  measuring  reasonable  costs  for  cleaning  up  oil  pollution. 
Concern  was  expressed  that  in  the  past  the  Coast  Guard  has  some- 
times failed  to  do  oil  spill  cleanup  work  which  state  government 
officials  thought  needed  to  be  done. 

The  Committee  intends  that  the  federal  fund  established  under  this 
Act  will  be  available  for  oil  spill  cleanup  activities  up  to  the  stand- 
ards desired  by  affected  state  governments.  The  problems  in  the  past 
have  occurred  not  because  the  Coast  Guard's  desired  oil  cleanup 
standards  are  lower  than  those  of  state  governments,  but  instead  be- 
cause Coast  Guard  flexibility  in  this  area  was  limited  by  the  small 
amount  of  appropriated  funds  available  to  them.  The  existence  of 
the  federal  fund  established  by  this  Act  should  eliminate  this 
difficulty. 


substantive  changes  in  the  bill.  The  Subcommittee  voted  to  adjust 
the  limits  on  liability  for  offshore  facilities  from  "the  total  of  removal 
costs  plus  $50,000,000"  to  simply  "$75,000,000". 

This  alteration  was  intended  to  make  the  treatment  of  offshore  fa- 
cilities consistent  with  that  accorded  other  types  of  oil  storage  and 
transportation  facilities.  This  is  accomplished  by  placing  a  fixed  over- 
all limit  on  liability  in  those  instances  where  the  owner  or  operator 
is  entitled  to  such  a  limit.  Failure  to  take  this  step,  it  was  argued, 
would  hinder  the  ability  of  offshore  operators  to  obtain  pollution  in- 
surance. Raising  the  dollar  figure  from  $50  million  to  $75  million  was 
accepted  as  a  trade-off  for  removing  the  unlimited  liability  for 
removal  costs. 

Also  adopted  was  an  amendment  to  expand  the  scope  of  damages 
to  include  virtually  the  same  list  of  damages  as  that  which  was  in- 
cluded in  the  bill  reported  by  the  Committee  in  the  96th  Congress.  In 
addition  to  removal  costs,  damage  to  property  and  natural  resources, 
and  loss  of  certain  profits  or  earnings,  the  Subcommittee  included 
loss  of  use  of  property,  of  subsistence  use  of  natural  resources,  of  cer- 
tain seasonal  profits  or  earnings,  and  of  certain  tax  revenue.  This 
change  insures  that  the  statute  will  be  truly  comprehensive  in  nature. 
This  addressed  the  fear  raised  by  Members  and  by  witnesses  repre- 
senting the  states  and  other  interests  that  the  preemption  provision 
would  undercut  the  coverage  now  provided  in  various  state  statutes 
unless  adequate  damages  could  be  provided  in  the  Federal  legislation. 
It  is  the  inadequate  coverage  in  current  Federal  statutes  and  in  pre- 
vious liability  and  compensation  bills  that  has  spawned  the  multitude 
of  state  statutes.  Only  if  proposed  federal  legislation  is  truly  compre- 
hensive in  its  coverage  of  damages,  will  it  be  possible  to  convince 
state  governments  that  federal  pre-emption  can  occur  without  damag- 
ing the  interests  of  their  citizens. 


Subcommittee  made  three  other 
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Only  two  modifications  were  made  in  the  language  that  was  ap- 
proved by  the  Committee  in  1979.  These  involved  the  concepts  of 
subsistence  use  of  resources  and  loss  of  seasonal  income.  By  including 
subsistence  use  of  natural  resources,  the  Committee  intends  to  cover 
those  individuals  whose  livelihood  completely  or  substantially  depends 
on  use  of  natural  resources  \  that  is,  one  who  uses  natural  resources  for 
personal  or  family  consumption.  The  determination  of  this  concept 
involves  a  variety  of  factors  which  arise  out  of  the  context  of  the 
nautral  resource  use,  including  but  not  limited  to,  custom  or  tradition 
and  economic  dependence.  The  example  of  a  rural  resident  of  Alaska 
who  depends  on  fishing  for  food  from  navigable  waters  for  personal 
and  family  use  is  illustrative.  The  Committee  did  not  intend  to  cover 
persons  such  as  the  occasional  or  recreational  sportsman  who  does  not 
depend  on  this  activity  for  a  livelihood. 

Further,  the  Committee  included  the  treatment  of  the  loss  of  sea- 
sonal income  in  the  same  manner  as  loss  of  income.  Therefore  if  a 
person  derives  income  from  a  seasonal  business  which  is  affected  by 
an  oil  spill,  that  person  may  also  be  compensated  even  though  not 
employed  year-round  in  this  activity. 

Addition  of  these  categories  of  damages  will  not  cause  a  drain  on  the 
Treasury.  These  damages  are  intended  to  be  asserted  first  directly 
against  the  financially  responsible  spiller.  However,  the  Fund  serves  as 
a  backup  and  is  derived  from  a  specific  and  direct  tax  on  oil.  There- 
fore, general  revenues  will  not  be  used  or  available  to  pay  damages. 

Finally,  the  Subcommittee  adopted  an  amendment  to  alter  the 
effect  which  passage  of -this  legislation  will  have  on  contributors  to  the 
oil  spill  liability  fund  created  by  the  Trans- Alaska  Pipeline  Act 
(TAPS). 

As  introduced,  H.R.  85  provided  that  the  money  in  the  TAPS 
fund  be  transferred  to  the  fund  created  under  the  new  legislation. 
Those  who  had  contributed  to  the  TAPS  fund  would  be  compensated 
through  the  receipt  of  a  credit  against  their  tax  liability  under  H.R. 
85  equal  to  the  amount  of  contributions  they  had  made  to  the  TAPS 
fund. 

The  problem  with  this  approach  is  that  the  TAPS  legislation  and 
H.R.  85  are  not  identical  in  the  manner  in  which  they  impose  a  fee 

on  oil.  Consequently,  some  of  those  who  contributed  to  the  TAPS 
fund  will  not  be  liable  for  any  fees  under  H.R.  85,  and  thus  not 
be  able  to  benefit  from  the  proposed  tax  credit.  Because  the  TAPS 
fund  was  designed  in  a  way  which  promised  the  return  of  all  unused 
funds  to  its  contributors,  equity  required  that  a  change  be  made. 

The  new  approach  adopted  by  the  Subcommittee  was  to  authorize 
the  return  of  all  unused  TAPS  fund  money  to  contributors  to  that 
fund,  and  subsequently  to  treat  such  contributors  in  the  same  manner 
as  all  other  transporters  and  producers  of  oil  are  treated  under 
H.R.  85. 

FULL  COMMITTEE  ACTION" 

H.R.  85  was  considered  and  approved  by  unanimous  voice  vote  on 
April  30, 1981. 

Seventeen  amendments,  mostly  of  a  technical  nature,  were  adopted 
by  the  Committee,  One  amendment  established  an  upper  limit  on 
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liability  for  motor  vehicles  of  $8,000,000.  Oil  carrying  tank  trucks 
are  considered  "onshore  facilities"  under  this  Act,  but  the  Committee 
felt  that  they  pose  a  significantly  smaller  risk  of  causing  oil  pollution 
than  do  other  types  of  onshore  facilities.  Thus,  the  Committee  felt 
it  would  be  wise  to  set  an  upper  limit  of  liability  for  motor  vehicles 
rather  than  wait  for  the  Secretary  to  issue  regulations  under  the 
authority  granted  him  by  section  104(d). 

A  second  amendment  was  accepted  to  allow  the  Secretary  to  consider 
the  type  of  oil  product  being  stored  or  transported  when  determining 
the  appropriate  limits  on  liability  for  various  types  of  onshore  facili- 
ties. There  is  no  requirement  that  the  Secretary  adjust  liability  limits 
according  to  this  factor,  but  the  amendment  would  allow  him  to  do 
so  if  sufficient  evidence  is  presented  to  him  demonstrating  it  would 
be  reasonable  to  do  so. 

All  of  the  other  amendments  adopted  by  the  full  Committee  were 
of  a  technical  or  clarifying  nature. 

During  the  full  Committee  consideration 
of  budget  reconciliation  matters,   the  fiscal 
provisions  were  converted  to  a  fee  approach 
as  adopted  by  this  Committee  and  the  Committee 
on  Public  Works  and  Transportation  during  the 
96th  Congress  as  discussed  in  House  Report 
96-172,  Parts  1  and  2.     Those  specific  changes 
made  to  the  legislation  this  year  have  been 
incorporated  where  appropriate.     This  change 
was  necessary  to  achieve  a  credit  of  $130 
million  in  FY82. 

The  bill  will  impose  reasonable  and  insurable  limits  of  liability, 
thereby  making  the  spiller  the  front-line  payer  in  most  instances  and 
insuring  front-line  responsibility  for  responding  to  an  oil  pollution 
incident.  In  those  cases  where  the  source  of  the  pollution  is  not  ascer- 
tainable or  damage  claims  are  not  otherwise  satisfied,  there  is  a  com- 
pensation fund  of  up  to  $200  million  (with  authorization  to  issue  bonds 
to  cover  liability  in  excess  of  $200  million)  available  as  a  backup,  a 
fund  considerably  greater  than  any  already  established  by  States. 


A  number  of  questions  have  been  raised  in  the  past  with  respect  to  the  effect 
the  fee  collected  from  received  oil,  at  a  rate  not  to  exceed  three  cents 
a  barrel,  would  have  on  the  economy  and  how  long  it  would  take  for 
the  fund  to  reach  its  maximum  allowable  level  of  $200  million.  Making 
some  assumptions  with  respect  to  how  much  oil  is  being  received  on 
a  daily  basis  and  estimating  claims,  it  appears  that  the  fund  will  be 
fully  financed  within  two  years,  excluding  a  catastrophic  oil  spill. 

Assuming  we  will  be  importing  9  million  barrels  a  day  at  a  fee  set  | 
at  three  cents  a  barrel,  and  that  we  will  be  moving  11  million  barrels  •  i 

a  day  of  domestic  oil  by  pipeline  at  a  fee  set  at  one  cent  per  barrel,  the 
fees  received  will  approximate  $-380,000  a  day  or  $11.4  million  a 
month— or  $205,000,000  within  eighteen  months.  The  fund  at  the  end 
of  two  years  would  certainly  be  able  to  reach  the  statutory'  limit  of 
$200,000,000,  even  if  the  fund  had  to  pay  claims  in  excess  of  $74,000,000. 
This  does  not  consider  the  availability  of  additional  moneys  as  a  result 
of  investing  the  fund's  assets  in  interest-bearing  accounts  or  securities. 

In  summation,  it  should  take  no  longer  than  two  years  to  establish  ; 
a  fund  with  $200  million  in  assets,  at  which  time  the  collection  of  fees 
would  terminate  and  the  interest  received  from  investments  should  be 
sufficient  to  meet  all  obligations. 
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As  so  reported,  the  bill  establishes  an  unlimited,  readilv- 
aecessible  compensation  fund  so  that  cleanup  of  oil  pollution  may  be 
facilitated  and  claimants  damaged  by  oil  pollution  may  be  compen- 
sated. Other  provisions  of  the  bill,  including  claims  procedures,  lia- 
bility and  the  limitation  thereof,  requirements  for  financial  responsi- 
bility, as  well  as  the  preemption  features,  are  intended  to  implement 
those  basic  purposes. 

The  bill  is  a  significant  step,  long  needed  to  bring  order  out  of  the 
mounting  chaos  on  the  subject  of  compensation  for  oil  pollution 
damage.  It  is  not  intended  to  address  any  other  aspect  of  oil  pollution. 
It  does  not.  therefore,  contain  any  requirement  on  standards  of  con- 
struction or  operation  of  vessels  or  facilities,  nor  on  specific  require- 
ments for  response  to  pollution  incidents.  In  providing  a  clear-cut 
mechanization  for  compensation,  however,  it  should  provide  important 
incentives  for  compliance  with  other  laws  in  the  pollution  area,  and 
for  voluntary  actions  to  reduce  and  respond  to  pollution  incidents. 


Further,   it  meets  this  Committee's  commitment 
to  comply  with  the  reconciliation  instructions 
sent  to  this  Committee  by  the  House  of  Representatives 
through  the  House  Conference  Report  97-46. 
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Section-by-Section  Analysis 
definitions 

Section  101 

(a)  For  brevity,  "Secretary  of  Transportation"  is  shortened  to  "Sec- 
retary". The  Secretary  of  Transportation  is  the  Federal  official  pri- 
marily responsible  for  the  implementation  of  the  Act. 

(bj  "Fund"  refers  to  the  $200  million  fund  established  under  sec- 
tion 102,  which  is  available  to  compensate  those  claimants  who  are  not 
otherwise  compensated. 

(c)  "Person"  includes  individuals  and  business  associations  and 
groups,  as  well  as  governmental  entities. 

(d)  "Incident"  defines  the  type  of  event  which  triggers  the  designa- 
tion and  advertisement  provisions  of  section  106.  "Incident"  includes 
events  which  directly  threaten,  as  well  as  those  which  cause,  oil  pol- 
lution. Depending  upon  the  type  of  event  involved,  an  incident  will 
trigger  the  appropriate  procedural  requirements  of  section  106,  as 
well  as  responsive  action  under  other  laws,  such  as  the  Federal  Water 
Pollution  Control  Act,  the  Intervention  on  the  High  Seas  Act,  or  the 
Deepwater  Port  Act  of  1974. 

(e)  The  word  "vessel"  is  given  the  broadest  definition  possible.  The 
intent  is  to  exclude  no  watercraft  from  the  scope  of  the  definition.  Ves- 
sels are  one  of  the  two  major  classes  of  oil  handling  devices,  the  owners 
or  operators  of  which  are  subject  to  liability  under  the  Act  (the  other 
being  "facilities").  The  definition  is  consistent  with  that  found  in  sec- 
tion 3  of  title  1,  U.S.  Code. 

(/)  "Public  vessel"  is  a  subclass  of  vessel  that  performs  govern- 
mental functions  for  Federal.  State,  or  local  units  of  government.  It 
is  a  significant  definition  for  purposes  of  ascertaining  liability.  Pub- 
lic vessels  are  exempted  from  the  liability  provision  in  section  104(a), 
and  a  victim  of  oil  pollution  caused  by  a  vessel  must  seek  relief  against 
the  fund.  A  vessel  owned  and  operated  by  a  governmental  entity,  how- 
ever, is  not  necessarily  a  public  vessel  under  this  definition.  A  govern- 
ment-owned or  operated  vessel,  engaged  in  commercial  service,  is  not 
included  in  the  definition  and  would  be  subject  to  the  provisions  of 
this  Act.  "Commercial  service"  means  all  types  of  trade  or  business 
involving  the  transportation  of  goods  or  persons,  but  excludes  those 
vessels  performing  service  as  combatant  vessels. 

(g)  "Ship"  is  a  subclass  of  vessel  that  carries  oil  in  bulk  as  cargo. 
Cargo  refers  to  oil  being  transported  as  merchandise  from  one  place 
to  another,  including  oil  owned  oy  the  ship  owner  or  operator.  Residue 
is  intended  to  assure  that  an  oil  tank  vessel,  whether  partially  loaded, 
in  ballast,  or  containing  residue  of  a  recently  discharged  cargo  of  oil, 
continues  to  be  treated  as  a  ship.  When  a  tanker  has  been  cleaned  and 
is  ready  to  carry  bulk  cargoes  such  as  grain,  ore,  or  coal,  it  would  be 
subject  to  the  provisions  applicable  to  vessels.  "Ship"  includes  self- 
propelled  vessels  and  those  non-self-propelled  vessels  that  are  certifi- 
cated to  operate  outside  the  internal  waters  of  the  United  States.  "In- 
ternal waters"  are  those  waters  defined  in  Article  5(1)  of  the  Conven- 
tion on  the  Territorial  Sea  and  the  Contiguous  Zone  and  include  the 
Great  Lakes  and  rivers,  bays,  and  sounds  that  are  landward  of  the 
baseline  used  to  determined  the  territorial  sea.  Oil-carrying  barges 
operating  solely  within  internal  waters  are  not  classified  as  ships.  The 
definition  is  significant  in  terms  of  the  provisions  of  section  104(b)  (2) 
relating_to  limitation  of  liability. 
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(A)  "Inland  oil  bar.^e'7  is  art  oil-carryin<?  vessel  that  is  certificated 
to  operate  onlv  on  the  internal  waters  of  the  United  States.  The  ap- 
plicable limitation  of  liability  is  found  in  section  104(b)  (2). 

(i)  "Facility"  is  an  fdl-encompassinq:  definition  that  describes  the 
major  class  of  cil  handling  devices,  other  than  vessels,  whofe  owners 
or  operators  are  subject  to  liability  under  section  104.  To  fall  within 
the  definition,  a  structure,  or  group  of  structures,  must  be  used  for 
the  movement,  production,  or  handling  of  oil.  Included  are  such  struc- 
tures as  drilling  and  producing  platforms,  storage  tanks  (both  above 
and  underground),  terminals,  refineries,  pipelines,  railroad  tank  cars, 
and  tank  trucks.  Also  included  are  mobil  drilling  rigs  while  at  a  drill- 
ing site  in  the  drilling  mode.  When  moving  by  water  to  and  from  the 
drilling  site,  drilling  rigs  would  fall  within  the  definition  of  "vessel" 
under  subsection  (e). 

(j)  "Onshore  facility"  is  a  subclass  of  facility.  It  includes  any 
facility,  other  than  an  offshore  facility,  that  is  located  in,  on,  or  under 
any  land  of  the  United  States.  It  includes  motor  vehicles,  tank  trucks, 
train  tank  cars,  and  any  other  rolling  stock.  This  definition  is  intended 
to  be  consistent  with  the  one  found  in  section  311  of  the  Federal  Water 
Pollution  Control  Act,  as  amended. 

(k)  "Offshore  facility"  is  another  subclass  of  facility.  It  includes 
facilities  which  are  located  in,  on,  or  under  the  navigable  waters  of 
the  United  States,  .or,  if  the  facility  is  subject  to  the  jurisdiction  of 
the  United  States,  facilities  located  in,  on,  or  under  the  high  seas.  In 
general,  offshore  facilities  are  primarily  production  facilities  or  pipe- 
lines. However,  depending  upon  their  location,  terminals  and  refineries 
mif?ht  also  f p11  within  the  definition.  This  definition  is  intended  to  be 
consistent  with  the  one  found  in  section  311  of  the  Federal  Water 
Pollution  Control  Act,  as  amended. 

(I)  "Terminal"  is  a  subclass  of  facility.  The  definition  is  siqmificant 
for  the  purposes  of  section  102(d),  under  the  terms  of  which  the 
owners  of  terminals  are  responsible  for  the  fees  through  which  the 
compensation  fund  is  maintained.  Included  are  permanently  situated 
facilities,  that  (1)  are  located  within  the  territorial  limits  of  the 
United  States,  whether  in,  on,  or  under  land  or  water;  (2)  are  not 
owned  by  an  agency  of  the  Federal  government;  and  (3)  receive  oil 
in  bulk  directly  from  a  vessel,  offshore  production  facility,  offshore 
port  facility,  onshore  pipeline,  or  a  pipeline  constructed  under  the 
provisions  of  the  Trans- Alaska  Pipeline  Authorization  Act. 

(m)  "Refinery"  is  a  subclass  of  terminal,  and  includes  those  termi- 
nals that  receive  crude  oil  for  the  purpose  of  refinement. 

(n)  "Oil  Pollution"  is  one  of  the  key  definitions  in  the  Act.  Under 
the  Act,  claims  may  be  asserted  only  for  damages  for  economic  loss 
which  has  a  casual  connection  with  oil  pollution.  Liability  attaches 
to  an  owner  or  operator  of  a  facility  or  vessel,  or  to  a  guarantor, 
only  when  the  facility  or  vessel  involved  is  the  source  of  oil  pollution 
or  poses  a  threat  of  oil  pollution.  In  the  first  part  of  the  definition, 
the  oil  must  be  present  in  unlawful  quantities  or  must  have  been 
discharged  at  unlawful  rates,  in  certain  locations.  For  territorial 
waters,  this  means  that  there  would  have  to  be  a  violation  of  section 
311(b)  (3)  of  the  Federal  Water  Pollution  Control  Act.  as  amended. 
That  Act,  as  implemented  by  the  regulations  promulgated  there- 
under, basically  prohibits  the  discharge  of  oil  which  results  in  an 
oil  sheen.  Since  such  a  discharge  would  be  an  unlawful  quantity 
under  that  Act,  it  would  constitute  oil  pollution  under  the  definition 
of  this  Act.  On  the  other  hand,  a  discharge  of  oil  into  the  contiguous 
zone,  by  a  vessel  subject  to  Article  IV  of  the  International  Con- 
vention for  the  Prevention  of  Pollution  of  the  Sea  by  Oil,  as  amended, 
might  well  not  constitute  oil  pollution  under  this  part,  since  Article  IV 


584 


allows  certain  discharges  under  specified  conditions.  These  permis- 
sible discharges,  being  lawful,  do  not  constitute  oil  pollution  under 
clause  (1),  although  they  may  constitute  oil  pollution  under  clause 
(2). 

Unlawful  discharge  of  oil  into  the  navigable  waters  of  the  United 
States  would  be  oil  pollution  if  it  has  been  discharged  in  violation  of 
the  regulations  and  standards  promulgated  under  or  found  within 
the  Federal  Water  Pollution  Control  Act,  as  amended.  The  coverage 
also  extends  to  lands  which  closely  border  any  of  the  included  waters, 
a  discharge  onto  which  would  result  in  an  immediate  threat  to  the 
adjacent  waters. 

The  second  part  of  the  definition  relates  to  locations  seaward  of  the 
territorial  limits.  Under  this  part,  the  presence  of  oil  on  the  high  seas 
constitutes  oil  pollution  if  it  results  from  Outer  Continental  Shelf 
Lands  Act  activities  or  deep  water  port  operations;  causes  injury  to 
resources  belonging  to,  or  under  the  exclusive  management  authority 
of  the  United  States;  or  results  from  ship  movements  of  Trans- 
Alaskan  pipeline  oil  to  a  United  States  port.  The  presence  of  oil  in 
these  cases  may  constitute  oil  pollution  even  though  it  is  not  specifically 
"unlawful"  under  any  other  statute. 

Oil  pollution  also  may  involve  discharges  of  oil  onto  the  territorial 
sea  or  adjacent  shoreline  of  a  foreign  country,  where  the  elements 
of  section  103(b)(6)  are  satisfied.  That  provision  generally  permits 
a  claim  to  be  asserted  by  a  foreign  resident  where  the  discharge  origi- 
nated in  United  States  navigable  waters  or  from  certain  offshore 
activities  under  U.S.  control,  with  an  ensuing  spread  to  the  foreign 
territorial  sea  and  where  reciprocal  rights  are  provided  to  United 
States  residents  by  the  claimant's  country.  Therefore,  "oil  pollution" 
would  not  extend  to  a  discharge  onto  the  internal  waters  of  another 
country,  because  those  waters  are  not  a  part  of  the  territorial  sea, 
nor  would  "oil  pollution"  extend  to  those  discharges  which  originated 
outside  United  States  navigable  waters  other  than  OCS  or  deepwater 
port  operations.  By  way  of  illustration,  an  unlawful  discharge  in 
United  States  navigable  waters  off  the  coast  of  Maine,  which  drifted 
into  the  territorial  sea  of  Canada  off  the  coast  of  New  Brunswick, 
would  constitute  oil  pollution  provided  that  the  claimant  had  standing 
to  assert  a  claim  undersection  103(b)  (6). 

(o)  "Navigable  waters"  is  significant  for  purposes  of  the  definition 
of  "oil  pollution"  found  in  section  101  (n).  The  definition  of  "naviga- 
ble waters"  does  not  reflect  the  traditional  admiralty  concept.  The 
definition  has  been  taken  from  section  502(7)  of  the  Federal  Water 
Pollution  Control  Act,  as  amended,  with  the  intent  that  judicial  in- 
terpretations made  under  that  Act  would  be  applicable  to  this  legisla- 
tion. Therefore,  all  those  waters  subject  to  section  311,  Federal  Water 
Pollution  Control  Act  jurisdiction  are  included  in  this  definition.  This 
conformance  should  prevent  litigation  over  issues  that  have  already 
been  resolved. 

(p)  "U.S.  claimant"  describes  the  broadest  class  of  claimants  that 
may  assert  claims  for  damages  under  section  103(a).  and  applies  to 
any  resident  of  the  "United  States"  as  that  term  is  defined  in  subsec- 
tion (r). 

(q)  "Foreign  claimant"  is  a  limited  class  of  foreign  residents  who 
may  assert  a  claim  for  damages  under  the  bill.  To  qualify  as  a  "for- 
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eign  claimant."  the  claimant  must  satisfy  all  the  requirements  of 
section  103(b)  (6). 

(r)  "United  States"  and  '"State"  are  used  in  their  broadest  sense 
to  cover  not  only  the  several  States,  but  various  other  classes  of  gov- 
ernmental jurisdictions.  , 

(s)  "Oil"  encompasses  ail  petroleum,  including  fractions  and  resi- 
dues of  crude  oil.  It  does  not  include  nonpetroleum  oil  or  products, 
such  as  whale  or  vegetable  oil,  nor  does  it  include  gases  such  as  butane 
or  propane,  which  do  not  pose  any  threat  of  causing  oil  pollution. 

(t)  "Cleanup  costs"  may  include  both  the  cost  of  actually  removing 
discharged  oil  and  the  cost  of  measures  taken  to  prevent  oil  pollution 
from  occurring.  These  costs  are  not  necessarily  restricted  to  those 
paid  for  under  the  FWPCA  or  other  federal  statutes. 

(u)  "Barrel"  is  defined  to  make  sure  we  are  speaking  of  a  barrel 
whose  contents  are  at  a  temperature  of  60  degrees  Fahrenheit  since 
the  volume  of  various  petroleum  products  can  vary  extensively  when 
subjected  to  extremes  in  temperature. 

(v)  "Claim"  is  the  description  of  a  demand  for  compensation 
brought  directly  against  a  responsible  party  or  against  the  fund. 
It  is  distinguished  from  a  cause  of  action,  which  is  a  demand  for 
compensation  pursued  through  the  judicial  system. 

(w)  "Discharge"  is  intended  to  describe  any  type  of  release  of  oil. 
It  is  used  in  connection  with  the  definition  of  oil  pollution  in  sub- 
section (n).  This  definition  is  intended  to  have  the  same  meaning  as 
that  given  in  section  311(a)  (2)  of  the  Federal  "Water  Pollution  Con- 
trol Act,  as  amended,  although  it  does  not  specifically  include  section 
402  point  source  discharges.  It  was  felt  that  this  was  not  necessary 
since  the  bill  excludes  lawful  discharges.  The  bill  does  this  by  defining 
oil  pollution  to  be  the  presence  of  oil,  either  in  an  unlawful  quantity  or 
which  has  been  discharged  at  an  unlawful  rate.  Since  a  402  discharge 
is  lawful,  it  cannot  be  considered  oil  pollution  under  this  Act. 

(x)  "Owner"  is  denned  to  include  not  only  those  persons  who  hold 
title  to  a  vessel  or  facility  but  those  who,  in  the  absence  of  holding  a 
title,  possess  some  equivalent  evidence  of  ownership.  It  does  not  in- 
clude certain  persons  possessing  indicia  of  ownership  (such  as  a 
financial  institution)  who,  without  participating  in  the  management 
or  operation  of  a  vessel  or  facility,  hold  title  either  in  order  to  secure 
a  loan  or  in  connection  with  a  lease  financing  arrangement  under  the 
a  npropriate  banking  laws,  rules,  or  regulations. 


It  also  excludes  froia  the  definition  of  owner 
a  person  who  (either  directly 

or  through  a  trust  or  singly  or  in  combination  with  others)  holds 
title  to  or  any  indicia  of  ownership  of  a  vessel  or  facility  and  with- 
out participating  in  the  management  or  operation  of  such  vessel  or 
facility,  leases  or  charters  such  vessel  or  facility  to  any  other 
person  with  whom  such  person  is  not  otherwise  affiliated. 


Owners  form  one  of  the  three  major  classes  (the  others  being  opera- 
tors and  guarantors)  subject  to  liability  under  the  Act.  For  example, 
a  financial  institution  which  held  title  primarily  to  secure  a  loan  but 
also  received  tax  benefits  as  the  result  of  holding  title  would  not  be 
an  "owner"  as  long  as  it  did  not  participate  m  the  management  or 
operation  of  the  vessel  or  facility.  However,  an  oil  company  that 
benefits  from  the  oil  production  or  transportation  activities  of  a  vessel 
or  facility  would  be  subject  to  liability  under  the  Act. 
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(y)  "Affiliated"  means  a  relationship  in  which  a  person  owns  (in 
whole  or  in  part),  is  owned  by  (in  whole  or  in  part),  or  is  under 
common  control  with,  another  person.  One  of  the  practices  followed 
in  securing  the  construction  of  a  vessel  is  that  of  an  owner/lessor 
having  a  vessel  built  to  the  specifications  of  a  lessee  with  whom  a  lease 
agreement  has  been  executed.  Where  the  owner/lessor  does  not  exercise 
control  over  the  operation  or  maintenance  of  the  vessel  and  is  not 
affiliated  with  the  lessee,  as  defined  in  new  section  101  (y),  the  Com- 
mittee considers  it  inappropriate  to  place  liability  and  financial  respon- 
sibility requirements  on  the  owner/lessor. 

(z)  "Operator"  is  the  second  major  class  subject  to  liability  under 
the  Act.  Operators  of  vessels  do  not  include  those  individuals  who 
are  not  totally  responsible  for  the  operation  of  a  vessel.  To  fall  within 
the  definition,  the  individual  must  have  assumed  the  full  range  of 
operational  responsibility.  For  example,  a  pilot  might  be  in  charge 
of  navigation  of  a  vessel  for  a  short  duration,  yet  he  does  not  meet 
the  definition  of  "operator",  since  he  neither  mans  nor  supplies  the 
vessel.  In  the  case  of  a  facility,  an  "operator"  is  defined  to  be  a  person 
who  is  carrying  out  operational  functions  for  the  owner  of  the  facility 
pursuant  to  an  agreement  regarding  that  facility,  or  who  makes  opera- 
tional or  management  decisions. 

(aa)  "Natural  resources"  refers  to  living  and  nonliving  resources 
which  might  be  affected  by  oil  pollution  within  the  jurisdiction  of  the 
United  States  including  navigable  waters  of  the  United  States  and 
the  high  seas  within  the  200  mile  fishery  conservation  zone. 

(bb)  "Removal  costs"  are  those  costs  incurred  in  cleaning  up  or 
preventing  oil  pollution.  There  are  two  classes  of  removal  costs :  those 
cleanup  costs  defined  in  subsection  (t),  and  those  costs  incurred  by 
the  Federal  Government  under  the  Federal  Water  Pollution  Control 
Act,  the  Intervention  on  the  High  Seas  Act,  or  the  Deepwater  Port 

Act.  Removal  costs  are  recoverable  under  section  103(a).  The  type  of 
removal  costs  incurred  under  any  of  the  specific  three  Acts  will  be 
reimbursed  out  of  the  fund,  regardless  of  the  existence  of  any  de- 
fenses that  could  be  asserted  by  the  fund  against  other  types  of  claims. 
This  is  provided  for  in  section  104(f)  (2).  The  other  type  of  removal 
costs,  "cleanup  costs",  are  subject  to  the  defenses  that  may  be  asserted 
by  the  fund  under  section  104(f)  (2) . 

(cc)  "Guarantor"  is  the  third  major  class  subject  to  liability  under 
the  Act.  It  is  a  generic  term  that  describes  any  person,  except  an 
owner  or  operator,  who  provides  the  evidence  of  financial  responsi- 
bility required  for  most  vessels  and  for  offshore  facilities  under  sec- 
tion 105.  This  evidence  is  to  be  provided  in  the  form  of  insurance, 
guarantees  or  surety  bonds  for  liability  imposed  on  an  owner  or 
operator  under  the  Act. 

(dd)  "Internal  waters  of  the  United  States"  has  been  defined  to 
assure  that  inland  oil  barges,  that  normally  operate  on  the  internal 
waters  of  the  United  States  and  that  on  occasion  proceed  on  waters 
which  are  a  part  of  the  Gulf  Intracoastal  Waterway,  outside  the  base- 
line from  which  the  territorial  sea  is  measured,  will  be  subject  to  the 
liability  limits  of  an  inland  oil  barge. 
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FUND  ESTABLISHMENT,  ADMINISTRATION,  AND  FINANCING 

Section  102 

(a)  This  subsection  is  the  basic  provision  that  establishes  the  Com- 
prehensive Oil  Spill  Liability  Fund,  which  will  be  used  to  satisfy 
claims  in  accordance  with  the  provisions  of  the  Act.  The  fund,  which 
will  be  administered  jointly  by  the  Secretaries  of  the  Treasury  and 
Transportation,  is  given  the  power  to  sue  and  be  sued  in  its  own  name. 
The  $200  million  figure  represents  the  maximum  level  at  which  the 
fund  is  to  be  maintained.  It  does  not  represent  a  limitation  of  liability 
for  claims  against  the  fund :  the  fund  will  be  liable  for  all  provable 
damages  even  though  they  may  exceed  $200  million. 

(b)  This  subsection  sets  out  the  three  major  sources  of  revenue  for 
the  fund.  First,  are  all  the  revenues  derived  from  the  per  barrel  fee 
imposed  on  the  owners  of  terminals  under  subsection  (d).  Second, 
are  all  amounts  recovered  by  the  fund  as  the  subrogee  of  those  claim- 
ants whom  the  fund  has  compensated.  The  right  to  subrogation  is  set 
out  in  section  108.  Third,  are  all  sums  which  may  be  recovered  under 
any  other  provision  of  the  Act  or  collected  on  behalf  of  the  fund,  such 
as  interest  due  the  fund. 

(c)  This  subsection  provides  that,  in  addition  to  being  available  for 
the  settlement  of  claims,  pursuant  to  the  procedures  outlined  in  section 
107,  the  fund  shall  also  be  immediately  available  to  designated  persons 
for  removal  costs  as  described  in  section  101  (aa)  ( 1 ).  Those  costs  relate 
to  actions  undertaken  pursuant  to  the  authority  of  section  311  of  the 
Federal  Water  Pollution  Control  Act,  section  5  of  the  Intervention  on 
the  High  Seas  Act,  and  section  18(b)  of  the  Deepwater  Port  Act  of 
1974.  The  Secretary  of  Transportation  is  authorized  to  promulgate 
the  regulations  that  designate  the  person  or  persons  who  may  obligate 
money  from  the  fund  for  such  removal  costs. 

(d)  (1)  This  paragraph  provides  the  basic  authority  for  the  Secre- 
tary of  the  Treasury  to  collect  a  fee,  not  to  exceed  three  cents  per  barrel 
of  oil  received,  from  the  owners  of  terminals,  as  defined  in  section 
101(1).  The  class  of  refinery  or  terminal  owners  from  which  the  fee 
is  collected  is  limited  to  those  who  own  a  permanently  situated  facility, 
located  within  the  territorial  limits  of  the  United  States,  which  receives 
oil  for  export  or  entry  in  bulk  from  vessels,  pipelines,  or  offshore 
facilities.  The  word  "entry"  not  only  means  import  into  the  United 
States,  but  any  type  of  movement  into  the  U.S.,  and  particularly  oil 
coming  from  offshore  developments  under  the  Outer  Continental  Shelf 
Lands  Act  or  the  Submerged  Lands  Act. 

The  owners  of  deepwater  ports,  as  delineated  in  the  Deepwater  Port 
Act  of  1974,  are  exempt  from  the  collection  requirement,  because  these 
ports  are  not  terminals  under  section  101(1),  since  they  are  located 
outside  the  territorial  limits  of  the  United  States.  As  far  as  the  oil 
is  concerned,  this  exemption  merely  postpones  fee  collection  until  such 
time  as  the  oil  is  received  within  the  territorial  limits  of  the  United 
States. 

Since  a  literal  reading  of  the  fee  collection  provisions  might  require 
more  than  one  collection  on  the  same  oil,  the  Act  provides  that,  once 
a  fee  has  been  levied  on  any  oil,  that  oil  shall  not  be  subject  to  further 
such  levies  under  the  Act. 

The  bill  also  makes  it  clear  that  the  owner  of  a  royalty  interest  under 
the  authority  of  the  Outer  Continental  Shelf  Lands  Act  should  bear 
his  proportionate  share  of  the  fee  of  be  collected  to  finance  the  fund. 
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(2)  The  Secretary  of  the  Treasury  is  primarily  responsible  for  the 
collection  of  specific  fees  and  is  authorized,  unde*r  this  paragraph,  to 
promulgate  regulations,  after  consultation  with  the  Secretary  of 
Transportation,  relating  to  the  collection  of  such  fees.  The  paragraph 
also  authorizes  the  modification  of  the  per  barrel  fee  as  may  be  neces- 
sary to  sustain  the  fund  at  a  level  not  less  than  $150  million  and  not 
more  than  $200  million.  The  exact  level  of  the  fund  is  to  be  determined 
by  the  Secretary  of  the  Treasury,  as  reasonably  close  to  the  $200  million 
level  as  may  be  necessary  and  practicable.  The  paragraph  further  pro- 
vides that  any  such  modification  may  become  effective  no  earlier  than 
90  days  after  it  is  published  in  the  Federal  Register. 

Because  court  challenges  to  these  regulations  could  be  lengthy,  any 
interference  with  the  collection  of  fees  while  the  challenge  is  pending 
could  have  a  serious  impact  on  the  ability  to  keep  the  fund  within  the 
$150-200  million  level.  Therefore,  any  stay  of  regulations  relating  to 
fee  schedules  is  prohibited  until  the  completion  of  judicial  review. 

(3)  (A)  This  subparagraph  establishes  a  civil  penalty,  not  to  exceed 
$10,000,  for  the  failure  to  collect  or  pay  the  fee,  as  required  by  the 

regulations  promulgated  under  subsection  (d)  (2).  The  Secretary  of 
the  Treasury  is  authorized  to  assess  the  penalty.  Upon  a  failure  of  pay- 
ment of  any  fee,  penalty,  or  interest  thereon,  the  Attorney  General  is 
authorized,  at  the  request  of  the  Secretary  of  the  Treasury,  to  take 
action  on  behalf  of  the  fund  to  collect  the  unpaid  amounts. 

(B)  Criminal  sanctions,  in  accordance  with  section  1001  of  title  18, 
United  States  Code,  may  be  imposed  upon  anyone  who  is  convicted  of 
falsifying  records  or  documents  that  are  required  to  be  kept  pursuant 
to  the  regulations  promulgated  by  the  Secretary  of  the  Treasury  under 
this  subsection. 

(4)  This  subparagraph  authorizes  the  Secretary  of  the  Treasury  to 
designate  those  records  that  are  reasonably  necessary  to  be  kept  by  the 
persons  from  whom  fees  are  to  be  collected,  and  provides  that  the 
Secretary  of  the  Treasury  and  the  Comptroller  General  may  have 
access  to  those  records,  for  auditing  purposes.  Xo  authority  is  provided 
in  this  subparagraph  to  obtain  access  to  any  records  except  those  spe- 
cifically designated. 

(e)(1)  The  history  of  claims  for  oil  spill  damage  indicates  that  the 
$200  million  level  represents  a  more  than  adequate  ceiling.  It  is  not 
expected  that  any  single  incident  would  produce  claims  even  approach- 
ing the  $200  mlilion  level.  Therefore,  it  is  contemplated  that  the  Sec- 
retary would  develop,  subject  to  the  minimum  and  maximum  amounts 
prescribed  in  subsection  (d)  (2),  the  information  necessary  to  deter- 
mine the  amount  of  funds  required  in  order  to  promptly  meet  the  an- 
ticipated obligations  of  the  fund. 

(2)  Once  having  determined  what  a  reasonable  maintenance  level 
is,  the  Secretary  of  the  Treasury  is  given  the  flexibility  to  invest  any 
excess  amounts  in  interest-bearing  special  obligations  of  the  United 
States.  Any  interest  on,  or  profit  from  the  sale  of,  these  obligations 
shall  revert  to  the  fund. 

(/)  If  the  level  of  the  fund  is  not  adequate  to  meet  its  obligations, 
the  Secretary  of  Transportation  is  authorized  to  borrow  from  the  Sec- 
retary of  the  Treasury  the  money  necessary  to  meet  those  obligations. 
The  Secretary  of  Transportation  shall  do  so  by  issuing  notes  on  ob- 
ligations to  the  Secretary  of  the  Treasury,  in  accordance  with  terms 
and  conditions  set  out  by  the  latter.  The  fund  shall  be  used  to  retire 
these  obligations.  The  notes  or  obligations  issued  by  the  Secretary  of 
Transportation  shall  bear  an  interest  rate  determined  by  the  Secre- 
tary of  the  Treasury,  which  takes  into  account  yields  of  comparable 
obligations.  Purchase,  sale,  or  redemption  of  these  notes  by  the  Sec- 
retary of  the  Treasury  is  authorized  as  a  public  debt  transaction. 
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Damages  and  Claimants 

SECTION  103 

This  section  enumerates  the  damages  which  may  be  claimed  under 
the  Act.  It  is  important  to  note  that  the  damages  enumerated  in  sub- 
section (a)  may  not,  in  all  instances,  be  available  to  all  claimants. 
Subsection  (a)  must  be  read  in  conjunction  with  subsection  (b), 
which  describes  those  parties  who  have  standing  to  bring  the  claims 
for  the  various  damages  that  are  set  out  in  subsection  (a) . 

"Removal  costs"  is  a  recoverable  economic  loss,  and  provided  under 
subsection  (a)(1)  and  includes  "cleanup  costs".  Subsection  (b)(1) 
provides  that  any  claimant  may  recover  removal  costs.  To  create  an 
incentive  for  maximum  participation  in  cleaning  up,  foreign  claimants 
are  permitted  to  recover  these  costs,  even  if  the  conditions  imposed  by 
subsection  (b)  (6)  are  not  met.  The  owners  or  operators  of  a  vessel  or 
facility  involved  in  an  oil  pollution  incident  have  limited  standing. 
The  owner  or  operator  who  undertakes  the  cleanup  of  an  oil  spill  may 
assert  a  claim  against  the  fund  for  the  cost  of  such  an  undertaking, 
either  if  he  has  a  defense  to  liability  under  section  101(e)  or  if  he  is 
entitled  to  a  limitation  of  liability  under  section  101  (b) .  In  the  latter 
case,  where  entitled  to  limitation,  his  right  to  claim  is  limited  to  the 
excess  cost  incurred  above  the  limitation  to  which  he  is  entitled. 

The  purpose  of  this  provision  in  relation  to  owners  and  operators 
is  two-fold.  First,  it  removes  any  disincentive  that  the  owner  may  have 
in  undertaking  the  cleanup,  based  on  the  liability  issue;  and,  sec- 
ondly, it  serves  as  an  encouragement  for  him  to  continue  his  cleanup 
activities,  even  after  his  limitation  of  liability  has  been  reached,  by 
affording  him  a  basis  for  compensation  of  the  cost  of  cleanup  in  excess 
of  his  limitation.  A  guarantor  invoked  would  have  the  same  rights,  as 
subrogee  to  the  owner  or  operator. 

When  property  is  in  some  way  injured  by  oil  pollution,  two  avenues 
of  relief  are  provided.  Under  subsection  (a)(2),  recovery  for  the 
injury  to,  or  destruction  of,  that  property  is  permitted;  and,  under 
subsection  (a)  (3),  recovery  for  economic  loss  that  results  from  being 
unable  to  use  such  property  is  permitted.  Any  United  States  claimant 
may  bring  claim  under  these  two  theories  of  recovery  in  accordance 
with  subsection  (b)  (2). 

Damages  for,  injury  to,  and  destruction  of  natural  resources  under 
subsection  (a)  (4)  may  be  claimed  only  by  the  President,  as  trustee  of 
those  natural  resources  over  which  the  Federal  government  has  juris- 
diction, or  by  a  State  for  natural  resources  under  its  jurisdiction.  The 
jurisdiction  of  the  Federal  government  specified  includes  resources 
over  which  it  has  exclusive  management  authority,  such  as  those  cov- 
ered by  the  Fisheries  Conservation  and  Management  Act  of  1976.  The 
jurisdiction  of  the  Federal  government  specifically  includes  resources 
boundaries  which,  though  not  in  fact  belonging  to  the  State,  may  be 
held  in  trust  by  the  State  for  the  benefit  of  its  citizens  or  otherwise 
managed  or  controlled  by  the  State.  The  standing  to  bring  such  a  claim 
is  conferred  in  subsection  (b)(3).  An  example  would  be  a  State's  claim 
against  a  discharger  for  injury  to  a  coastal  State  park.  Compensation 
aid  for  damages  under  subsection  (a)  (4)  must  be  used  to  restore  the 
amaged  natural  resource  or  to  acquire  similar  resources. 
A  separate  theory  of  recovery  in  connection  with  natural  resources  is 
provided  under  section  a (5)  for  those  parties  who  are  unable  to  make 
subsistence  use  of  natural  resources  damaged  by  oil  pollution.  Stand- 
ing for  claiming  such  a  loss  is  conferred  on  any  United  States  claimant 
by  subsection  (b) (2).  (See  discussion  of  Committee  Action.) 

The  provisions  of  subsection  (a)  (6)  allow  recovery  for  loss  of  earn- 
ings due  to  injury  of  property  or  natural  resources.  In  order  to  acquire 
standing  to  bring  a  claim  under  subsection  (b)  (4)  for  lost  earnings, 
the  claimant  must  derive  at  least  25%  of  his  earnings  from  economic 
activity  which  utilizes  the  injured  property  or  natural  resources.  The 
claimant  need  not  be  the  owner  of  the  property  injured  in  order  to 
have  standing  to  bring  a  claim  for  lost  earnings,  as  was  required 
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at  common  law.  This  means,  for  example,  that  a  worker  at  a  coastal 
hotel  might  have  standing  to  bring  a  claim  for  damages,  even  though 
he  owns  no  property  which  has  been  injured  by  oil  pollution.  In  addi- 
tion, loss  of  earnings  from  seasonal  activities  is  also  included. 

When  injury  to  real  or  personal  property  occurs  and  the  injury 
causes  a  reduction  in  tax  revenue  derived  from  that  property,  a  State 
or  local  jurisdiction  is  given  standing  under  subsection  (b)  (5)  to 
assert  a  claim  for  one  year's  loss  of  revenue,  attributable  to  such 
reduction. 

Under  subsection  (b)(6),  foreign  claimants,  as  denned  in  section 
101  (q)  and  subject  to  the  limitations  in  section  101  (n)  (3),  are  given 
rights  comparable  to  United  States  claimants,  provided  they  meet 
certain  conditions.  First,  it  should  be  borne  in  mind  that  oil  pollution, 
as  denned  in  section  101  (n)  (3)  ,  has  a  particular  meaning  for  foreign 
claimants.  Only  oil  pollution  in  the  navigable  waters  of  the  United 
States  or  in  the  territorial  sea  or  adjacent  shoreline  of  the  foreign 
country  gives  rise  to  a  claim.  Furthermore,  under  this  subsection,  there 
are  four  prerequisites  to  assertion  of  a  claim  by  a  foreigner.  All  four 
prerequisites  must  be  met. 

Where  oil  pollution  occurs  in  a  foreign  country,  the  claimant  must 
be  a  resident  of  the  country  where  the  oil  pollution  occurred.  The 
claimant  must  not  have  been  compensated  through  some  other  means 
for  his  loss.  The  discharge  which  resulted  in  oil  pollution  must  have 
occurred  in  United  States  navigable  waters  or  from  certain  activ- 
ities under  the  control  of  the  United  States.  Lastly,  the  recovery 
must  be  authorized  by  treaty  or  executive  agreement,  or  the  country 
involved  must  provide  a  comparable  remedy  for  United  States 
claimants  in  similar  situations. 

In  the  case  of  oil  being  transported  from  the  trans- Alaska  pipeline 
to  the  continental  United  States,  conditions  as  to  location  of  the  dis- 
charge need  not  be  satisfied  where  the  oil  is  discharged,  even  outside 
United  States  navigable  waters,  at  any  time  before  it  is  brought  ashore 
into  a  United  States  port.  This  provision  substitutes  for  a  similar 
provision  in  section  204(c)  of  the  Trans- Alaska  Pipeline  Authoriza- 
tion Act,  repealed  by  section  202  of  this  Act. 

Subsection  (b)(7)  authorizes  the  Attorney  General  to  act  on  behalf 
of  a  group  of  claimants  and  to  consolidate  their  claims.  This  clause 
is  designed  to  expedite  the  settlement  of  claims  under  section  107. 
Aside  from  consolidating  the  settlement  of  claims,  through  the  nego- 
tiation process,  it  is  contemplated  that  the  Attorney  General  would 
also  be  authorized  to  bring  a  class  action  in  accordance  with  the  Fed- 
eral Rules  of  Civil  Procedure. 

Subsection  (c)  effectively  suspends  the  rights  of  a  claimant  to  bring 
a  class  action  pursuant  to  Rule  23  of  the  Federal  Rules  of  Civil 
Procedure  until  60  days  have  passed  from  the  time  when  the  Secre- 
tary of  Transportation  identities  the  sources  of  oil  pollution  under 
section  106.  This  suspension  of  rights  to  bring  a  cause  of  action  is 
consistent  with  section  107,  the  claims  settlement  section,  which  en- 
courages the  negotiations  to  proceed  for  at  least  60  days  before  resort 
to  the  court  system  is  allowed.  The  fact  that  the  Attorney  General  does 
not  exercise  his  authority  shall  have  no  bearing  on  attempts  by  other 
parties  to  bring  a  class  action  under  the  provisions  of  Rule  23. 
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Liability 

SECTION  104 

Subsection  (a)  establishes  the  basic  theory  of  liability  and  creates 
a  cause  of  action  for  damages  equivalent  to  those  in  section  103. 
Owners  or  operators  of -vessels  or  facilities  which  are  the  source  of, 
or  pose  a  threat  of,  oil  pollution  are  subject  to  joint,  severe  and  strict 
liability  for  the  damages  described  in  section  103.  Posing  a  threat 
of  oil  pollution  requires  the  presence  of  circumstances  justifying  the 
incurrence  of  the  removal  costs  described  in  section  103(bb)(l). 
Thus,  liability  could  be  created  if  a  vessel  were  damaged  and  costs 
had  to  be  incurred  to  prevent  the  vessel  from  breaking  up  and  re- 
leasing oil.  However,  no  liability  would  result  from  the  tanker  traf- 
fic alongside  waterfront  property  which  reduced  property  values 
because  of  the  potential  for  an  oil  spill. 

Where  the  owner  or  operator  is  innocent  of  fault  he  may  limit  the 
imposed  liability  to  specified  levels.  The  amounts  subject  to  limitation 
are  the  total  of  the  liability  under  subsection  (a)  and  any  removal 
costs  incurred  by  or  on  behalf  of  the  owner.  The  additional  language 
referring  to  removal  costs  is  included  to  make  it  clear  that,  if  an 
owner  or  operator  spends  money  on  removal  costs  for  his  own  spill, 
that  amount  will  be  included  as  a  part  of  the  total  liability  to  which 
he  is  subjected.  This  provision  will  provide  an  incentive  for  the  owner 
or  operator  to  immediately  begin  cleanup  activities  which  should 
result  in  a  reduction  of  other  potential  damages. 

For  vessels  carrying  oil  in  bulk  as  cargo,  other  than  inland  oil 
barges,  the  liability  may  be  limited  to  the  greater  of  $250,000  or  $300 
per  gross  ton  (up  to  a  maximum  of  $30,000,000) .  In  the  case  of  inland 
oil  barges,  the  liability  is  $150,000  or  $150  per  gross  ton,  whichever 
is  greater.  In  the  case  of  other  vessels,  the  liability  is  limited  to  $150 
per  gross  ton,  without  regard  to  any  minimum  and  without  regard 
to  any  maximum  other  than  that  determined  by  the  tonnage  of  the 
vessel.  It  should  be  noted  that  gross  tonnage  is  a  unit  of  measurement 
of  100  cubic  feet  to  the  ton  for  the  purpose  of  measuring  the  total 
internal  volumetric  carrying  capacity  of  the  vessel.  In  most  cases  it 
will  be  the  so-called  gross  registered  tonnage.  On  those  vessels  not 
required  to  have  admeasurement  certificates,  the  gross  tonnage  would 
have  to  be  computed  using  acceptable  admeasurement  procedures. 

For  offshore  facilities  operated  under  authority  of  the  Outer  Conti- 
nental Shelf  Lands  Act,  the  liability  level  is  $75,000,000.  For  other 
facilities,  which  include  onshore  facilities  and  facilities  subject  to  the 
Submerged  Lands  Act,  a  maximum  liability  of  $50,000,000  applies. 
The  definition  of  "facility"  is  so  broad,  however,  that  many  owners 
and  operators  would  be  subject  to  unreasonably  high  limits  of  liability, 
considering  the  threat  posed  by  a  particular  facility.  For  example, 
an  oil  discharge  from  a  tank  truck  (which  is,  by  definition,  a  facility), 
is  unlikely  to  result  in  oil  pollution  of  the  magnitude  caused  by  a 
discharge  from  an  oil  refinery  or  deepwater  port.  To  require  the  owner 
of  that  truck  to  be  strictly  liable  for  $50,000,000  would  be  inequitable. 

Therefore,  the  bill  directs  the  Secretary,  in  subsection  (d)  to  estab- 
lish different  limits  of  liability  for  all  facilities  other  than  offshore 
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production  facilities.  In  order  to  provide  equitable  treatment  for  facili- 
ties, it  is  contemplated  that  the  limits  designated  by  the  Secretary- 
would  strike  a  rough  equivalent  between  a  ship  and  a  class  of  facility 
where  they  pose  a  comparable  potential  for  oil  pollution.  In  this  regard, 
the  Secretary  is  enjoined  to  take  into  account  not  only  such  factors  as 
relative  handling  capacities,  but  also  special  circumstances  which 
would  reduce  the  oil  pollution  threat,  such  as  an  extensive  diking 
arrangement  around  shoreside  terminals  capable  of  confining  oil 
discharges  from  storage  tanks. 

None  of  these  limitations  of  liability  are  available  when  the  incident 
triggering  the  oil  pollution  is  caused  by  gross  negligence  or  willful 
misconduct  within  the  "privity  or  knowledge"  of  the  owner  or  opera- 
tor. The  test  of  "privity  or  knowledge"  is  that  applied  under  admiralty 
law.  Under  that  test,  acts  are  committed  within  the  "privity  or  knowl- 
edge" of  the  owner  when  committed  by  persons  to  whom  full  control 
and  authority  have  been  given  by  the  owner,  such  as  in  the  case  of 
a  corporation,  by  the  designation  of  a  "managing  officer".  Acts  of 
employees  to  whom  general  authority  has  not  been  designated  are 
not  attributable  to  the  owner  as  within  his  "privity  or  knowledge"  in 
the  absence  of  proof  of  actual  knowledge  on  his  part.  The  knowledge 
of  the  "managing  officer"  is  imputed  to  the  owner. 

Neither  is  limitation  of  liability  available  when  the  incident  is 
caused  by  a  violation  with  in  the  privity  or  knowledge  of  the  owner  or 
operator,  of  applicable  Federal  standards  or  regulations  related  to 
the  safety,  construction,  or  operation  of  the  vessel  or  facility,  nor  is 
it  available  when,  after  an  incident,  the  owner  or  operator  fails  to 
report  the  incident  or  refuses  his  reasonable  participation  in  the  en- 
suing cleanup  activities,  as  may  be  requested  by  the  responsible  Fed- 
eral official.  The  term  "responsible  Federal  official"  refers  to  that 
official  designated,  pursuant  to  statute  or  regulation,  as  being  the  co- 
ordinator of  pertinent  Federal  cleanup  activities. 

When  the  owner  or  operator  invokes  limitation  of  liability  the 
burden  of  providing  his  ineligibility  for  such  limitation  will  rest  with 
the  party  asserting  such  ineligibility. 

Subsection  (c)  permits  the  Secretary  to  reduce  the  limitations  of 
liability  for  offshore  facilities  operated  under  the  authority  of  the 
Outer  Continental  Shelf  Lands  Act  if  he  makes  a  determination 
through  the  rulemaking  process  that  the  limitation  will  have  a  signif- 
icant adverse  impact  on  small  business  enterprises  or  have  a  significant 
anticompetitive  impact.  However,  he  can  not  reduce  the  limitation 
below  $50  million. 

Subsection  (d)  authorizes  the  Secretary  to  issue  appropriate  regula- 
tions that  will  establish  limits  of  liability  for  facilities  other  than  off- 
shore production  facilities.  The  Secretary  is  required  to  take  into 
account  the  size,  type,  location,  storage,  and  handling  capacity,  and 
any  other  matter  oearing  on  the  likelihood  of  an  incident  resulting 
in  oil  pollution.  He  is  further  enjoined  to  make  the  limitation  of 
particular  classes  comparable  to  the  limitation  available  to  owners 
of  vessels  carrying  oil  in  bulk  as  cargo,  taking  into  account  the  relative 
pollution  threat,  including  protective  measures  taken  to  avoid  such 
pollution. 

The  flexibility  of  the  Secretary  is  not  total.  He  may  not  set  a  limit 
on  liability  for  tank  motor  vehicles  which  is  higher  than  $8,000,000, 
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nor  may  he  set  a  limit  on  liability  for  other  classes  of  onshore  facilities 
whieh  is  higher  than  $50,000,000! 

Subsection  (e)  exonerates  the  owner  and  operator  from  the  liability 
imposed  by  subsection  (a) ,  to  the  extent  that  the  incident  is  caused  by 
an  act  of  war,  hostilities,  civil  war,  or  insurrection,  or  by  a  natural 
phenomenon  of  exceptional,  inevitable,  and  irresistible  character,  or 
as  to  a  particular  claimant,  to  the  extent  that  the  gross  negligence  or 
willful  misconduct  of  the  claimant  contributed  to  the  incident  or 
economic  loss. 

The  defense  for  the  exceptional  natural  phenomenon  is  similar  to, 
but  more  limited  in  scope  than,  the  "act  of  God"  defense.  It  has  three 
elements:  the  natural  phenomenon  must  be  exceptional,  inevitable, 
and  irresistible.  Proof  of  all  three  elements  is  required  for  successful 
assertion  of  the  defense.  The  "act  of  God"  defense  is  more  nebulous, 
and  many  occurrences  asserted  as  "acts  of  God"  would  not  qualify  as 
"exceptional  natural  phenomena".  For  example,  a  major  hurricane, 
may  be  an  "act  of  God,"  but  in  an  area  (and  at  a  time)  where  a  hurri- 
cane should  not  be  unexpected,  it  would  not  qualify  as  a  "phenomenon 
of  exceptional  character". 

A  partial,  comparative  negligence-type  defense  is  provided  to  the 
extent  that  the  incident  is  caused  by  an  act  or  omission  of  a  third 
party.  A  "third  party"  is  defined  as  a  person  other  than  the  claimant ; 
the  owner  or  operator;  or  an  employee,  agent,  or  one  who  is  in  a  con- 
tractual relationship  with  either  of  the  foregoing.  If  an  art  or  omis- 
sion of  a  vessel's  pilot  causes  an  incident,  for  example,  the  owner  or 
operator  could  not  claim  the  third-party  defense,  since  the  pilot  would 
be  deemed  an  agent  of  the  vessel.  Likewise,  if  an  incident  is  caused  by 
an  act  of  a  tug  providing  docking  assistance  to  a  vessel,  the  owner  or 
operator  would  not  be  entitled  to  claim  this  defense,  since  the  tug  was 
in  a  contractural  relationship  with  the  owner  or  operator  and  the 
incident  resulted  from  actions  taken  pursuant  to  that  relationship. 

The  owner  or  operator  is  exonerated  as  to  a  particular  claimant 
when  the  claimant's  gross  negligence  or  willful  misconduct  contrib- 
uted either  to  the  incident  or  to  the  economic  loss;  a  partial  defense 
is  provided  to  the  extent  that  the  incident  or  economic  loss  is  caused 
by  the  simple  negligence  of  that  claimant.  These  two  defenses,  unlike 
the  others,  apply  to  acts  or  omissions  relating  to  the  economic  loss  as 
well  as  the  incident  itself.  Thus,  if  a  particular  claimant  does  not 
cause  the  incident  in  any  way,  he  may  still  be  barred,  totally  or 
partially,  from  recovery,  if  his  own  acts  or  omissions  cause  the  eco- 
nomic loss.  An  example  is  a  fisherman  who,  ignoring  warnings  of  the 
occurrence  of  an  oil  spill,  deliberately  goes  out  to  fish  in  the  area  of  the 
spill  and  has  his  gear  damaged  as  a  consequence. 

When  any  assertion  is  made  by  the  owner  or  operator  that  he  is 
entitled  to  exoneration  from,  or  reduction  of,  his  liability,  pursuant 
to  the  provisions  of  the  subsection,  the  burden  of  providing  his  right 
to  such  exoneration  or  reduction  will  rest  with  the  owner  or  operator. 

Subsection  (f)  sets  out  the  basic  liability  of  the  fund.  The  specific 
procedure  for  asserting  claims  against  the  fund  is  outlined  in  section 
107,  whereby  the  fund  serves  to  provide  compensation  in  those  in- 
stances where  claims  are  not  fully  satisfied  by  payment  from  a  re- 
sponsible party,  or  where  the  responsible  party  cannot  be  identified 
or  is  not  liable  under  the  Act. 
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Paragraph  (2)  of  subsection  (f)  exonerates  the  fund  from  liability 
only  when  the  incident  is  caused  by  an  act  of  war,  hostilities,  civil 
war,  or  insurrection,  or,  as  to  a  particular  claimant,  where  his  gross 
negligence  or  willful  misconduct  contributed  to  the  incident  or  to  his 
economic  loss.  Further,  as  to  a  particular  claimant,  the  liability  of  the 
fund  may  be  reduced  to  the  extent  that  the  incident  or  loss  is  caused 
by  the  negligence  of  claimant. 

In  addition  to  the  liability  for  damages,  subsection  (g)  imposes 
liability  on  owners,  operators,  and  guarantors  for  interest  over  and 
above  the  limitations  of  liability  invoked  under  subsection  (b) .  Under 
subsection  (g),  the  owner,  operator,  or  guarantor  is  liable  for  interest 
on  the  amount  paid  in  settlement  of  a  claim,  starting  from  the  time 
when  the  claim  was  presented,  and  running  to  the  time  when  the  claim 
is  paid.  However,  when  the  owner,  operator,  or  guarantor  offers  an 
amount  equal  to,  or  in  excess  of,  the  amount  finally  settled  upon,  and 
such  an  offer  is  made  within  60  davs  of  the  date  upon  which  the  claim 
was  presented,  or  of  the  date  the  advertising  was  commenced,  pursuant 
to  section  106,  there  is  no  liability  for  any  interest  other  than  for  the 
period  between  the  time  that  the  offer  was  accepted  and  the  time  the 
claim  was  paid.  For  a  similar  offer  made  after  the  pertinent  60-day 
period,  the  owner,  operator,  or  guarantor  will,  in  addition,  be  liable 
for  interest  for  the  period  between  the  time  the  claim  was  asserted  and 
the  time  the  offer  was  made.  The  interest  involved  under  this  subsection 
is  to  be  calculated  at  the  commercial  rates  specified  in  paragraph  (2). 

Subsection  (h)  provides  that  no  indemnification,  hold  harmless,  or 
similar  agreements  between  an  owner  or  operator  of  a  facility  liable 
under  this  Act  and  a"  third  party  shall  be  effective  in  transferring  lia- 
bilities imposed  on  facility  owners  or  operators  under  the  Act.  This 
prevents  the  owner  of  a  facility  from  attempting  to  pass  his  liability 
off  to  his  contractors,  whether  or  not  they  are  negligent,  as  a  cost  of 
doing  business  with  him. 

It  further  provides  that  this  does  not  preclude  the  holder  of  a  lease- 
hold interest  or  permit  for  the  exploration  of  oil  to  agree  to  indemnify 
or  hold  harmless  the  owner  or  operator  of  a  vessel  or  facility  engaged 
in  activity  on  behalf  of  the  holder  of  the  leasehold  interest  or  permit. 

The  subsection  does  not,  of  course,  prevent  any  person  from  serving 
as  guarantor,  pursuant  to  the  terms  of  the  legislation,  nor  does  it  pre- 
vent an  owner  or  operator  who  is  held  liable  from  taking  appropriate 
legal  action  against  the  person  whose  negligence  caused,  or  contributed 
to,  the  incident  which  resulted  in  that  liability. 

Subsection  (i)  preserves  to  owners  and  operators,  subject  to  liability 
under  this  Act,  all  rights  which  they  may  have,  under  any  other  law, 
against  any  third  party.  This  provision  insures  that  an  owner  or  oper- 
ator will  not  be  barred  from  recovering  against  a  third  party  whose 
negligence  actually  caused  the  incident  which  resulted  in  liability  be- 
ins:  imposed  under  this  Act.  The  measure  of  recovery  against  such  a 
third  party  would  have  reference  to  the  sums  paid  out  under  this  Act 
as  a  foreseeable  consequence  of  the  negligent  conduct  of  the  third  party, 
this  Act. 

When  a  guarantor  is  involved,  he  would  succeed,  through  subrogation, 
to  the  rights  of  the  owner  or  operator  for  whom  he  provided  evidence 
of  financial  responsibility. 
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Subsection  ( j )  provides  for  the  superseding  of  all  laws  relating  to 
limitation  of  liability  which  are  inconsistent  with  the  provisions  of 
this  Act. 

Financial  Responsibility 
section  105 

Another  major  feature  of  the  Act  is  the  requirement  that  there  be 
adequate  funds  immediately  available  to  compensate  injured  parties. 
Since  the  primary  responsibility  to  compensate  victims  of  oil  pollution 
rests  with  an  owner  or  operator  of  a  pollution  source,  he  is  generally 
required  to  establish  his  capability  to  meet  his  potential  liability. 

Subsection  (a)  (i)  imposes  on  the  owners  or  operators  of  vessels  over 
300  tons  the  requirement  that  they  carry  insurance,  have  guarantees  or 
surety  bonds,  or  qualify  as  self -insurers  to  meet  their  liability  up  to  the 
level  of  the  limitation  available  under  section  104(b) .  This  requirement 
to  maintain  evidence  of  financial  responsibility  is  imposed  on  all  such 
vessels,  including  foreign  vessels  using  our  navigable  waters  or  calling 
at  offshore  facilities  subject  to  the  jurisdiction  of  the  United  States,  as 
covered  by  the  Act'.  If  an  owner  or  operator  has  more  than  one  vessel, 
evidence  of  financial  responsibility  need  be  established  only  to  meet  the 
maximum  liability  limit  of  the  largest  of  such  vessels. 

Paragraphs  (2)  and  (3)  provide  the  necessary  sanctions  for  enfor- 
ing  the  financial  responsibility  requirements.  Failure  to  comply  with 
subsection  (a)  (1)  will  result  in  a  termination  of  the  right  to  engage 
in  trade  by  triggering  a  refusal  of  necessary  clearances  by  the  Secre- 
tary of  the  Treasury  under  Customs  laws,  and  the  denial  of  entry  or 
detention  of  noncomplying  vessels  by  the  Secretary  of  Transportation. 

Comparable  requirements  to  maintain  evidence  of  financial  respon- 
sibility, sufficient  to  meet  the  liability  imposed  under  section  104(b), 
are  placed  on  owners  or  operators  of  offshore  facilities.  All  offshore 
facilities,  as  defined  in  section  101,  must  establish  the  necessary  evi- 
dence of  financial  responsibility.  This  also  includes  mobile  drilling 
rigs  when  in  the  drilling  mode.  In  addition,  the  meaning  of  "offshore 
facility"  includes  those  facilities  located  in,  on,  or  under  the  navigable 
waters  or  on  the  high  seas  and,  perforce,  includes  facilities  on  the 
Outer  Continental  Shelf,  on  submerged  lands,  anH  those  considered  to 
be  deepwater  ports. 

Onshore  facilities,  as  defined  in  section  101,  are  not  required  to 
maintain  evidence  of  financial  responsibilities;  however,  they  are 
still  subject  to  the  liability  requirements  of  section  104. 

This  section  also  permits  the  Secretary  some  flexibility  in  establish- 
ing financial  responsibility  requirements  by  considering  the  sizes, 
types,  locations,  arrangements,  and  the  degree  of  consolidation  of 
various  sections  of  a  structure  and  various  groupings  of  multiple 
facilities  owned  or  operated  by  the  same  person  or  persons,  and  those 
operated  under  a  joint  venture.  If  an  owner  or  operator  is  involved 
with  more  than  one  facility,  evidence  of  financial  responsibility  need 
be  established  only  to  meet  the  maximum  liability  applicable  to  the 
largest  of  such  facilities.  The  section  further  clarifies  the  procedure 
for  proportional  shares  of  evidence  of  financial  responsibility  which 
must  be  shown  by  each  participant  in  the  ownershp  or  operation  of  an 
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offshore  facility.  In  addition,  if  more  than  one  facility  is  engaged 
in  exploration  of  oil  offshore  in  the  area  of  one  leasehold  interest 
or  permit  and  under  the  control  of  one  entity,  evidence  of  financial 
responsibility  need  be  established  only  to  meet  the  maximum  liability 
established  under  (b)  (1).  This  provides  for  one  umbrella  certificate 
for  all  facilities  controlled  by  one  company  in  a  designated  offshore 
area. 

Failure  to  meet  the  requirements  of  financial  responsibility  sub- 
jects that  person  to  the  civil  penalty  provided  in  section  111(a). 

In  order  to  provide  claimants  with  a  full  range  of  options  for  pur- 
suing their  claims,  subsection  (c)  authorizes  direct  action  against 
anyone  providing  financial  responsibility,  as  required  by  this  section, 
for  an  owner  or  operator.  The  person  providing  financial  responsibility 
can  assert  rights  and  defenses  that  the  owner  or  operator  could  have 
asserted,  and  he  can  invoke  the  additional  defense  that  the  owner  or 
operator  caused  the  incident  through  willful  misconduct.  No  other 
defenses  can  be  invoked  by  the  guarantor.  The  effect  of  limiting  the 
guarantor's  defenses  is  that  the  claimant  does  not  become  involved 
in  collateral  disputes  between  the  owner  or  operator  and  the  guarantor. 
Further,  the  purpose  of  establishing  financial  responsibility  is  to 
insure  that  innocent  victims  will  be  compensated  and  the  guarantor 
in  providing  evidence  of  financial  responsibility  declares  that  he  is 
available  to  provide  that  compensation. 

Subsection  (d)  modifies  the  preceding  subsection  to  make  it  clear 
that  the  liability  of  the  guarantor  under  this  title  shall  be  limited 
to  the  amount  that  guarantor  has  provided  as  evidence  of  financial 
responsibility  under  this  title.  This  modification  is  subject,  however, 
to  the  exception  that  it  should  not  be  construed  to  limit  the  liability 
of  a  guarantor  to  an  owner  or  operator  for  whom  he  is  providing 
evidence  of  financial  responsibility  for  negotiating,  or  failing  to 
negotiate,  in  bad  faith  a  settlement  of  any  claim.  This  latter  concept 
embodies  the  state,  statutory,  contractual,  and  common  law  concepts 
of  negotiating  the  settlement  of  an  insurance  policy  claim. 

In  order  to  avoid  undue  administrative  burden,  the  Committee 
expects  that  wherever  possible  the  regulations  regarding  financial 
responsibility  for  vessels  will  be  consolidated  with  those  under  other 
federal  statutes.  In  this  manner,  only  one  certificate  of  financial  respon- 
sibility would  be  required  for  vessels  under  all  statutes  to  meet  the 
requirements  for  financial  responsibility  not  only  for  the  statutes  con- 
solidated by  this  Act  but  other  pollution  laws  such  as  the  FWPCA 
and  the  Comprehensive  Environmental  Response,  Compensation,  and 
Liability  Act  of  1980. 
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DESIGNATION  AND  ADVERTISEMENT 

Section  106 

This  section  sets  out  the  procedure  for  claims  that  arise  from  an  oil 
pollution  incident.  The  first  step  in  the  process  is  the  dissemination  of 
information  about  the  incident.  The  first  person  likely  to  have  knowl- 
edge of  an  oil  pollution  incident  is  the  person  immediately  responsible 
for  the  operation  of  the  vessel  or  facility.  Thus,  the  person  in  charge, 
or  employer  of  such  person  in  charge,  must,  under  existing  provisions 
of  the  Federal  Water  Pollution  Control  Act,  immediately  notify  the 
Secretary  of  Transportation  of  an  oil  pollution  incident.  Failure  to 
give  that  notice  subjects  the  person  to  the  criminal  penalty  provided 
for  in  existing  law. 

Upon  receiving  information  from  the  person  in  charge  or  from  any 
other  source,  the  Secertary,  under  subsection  (a)(1),  initiates  the 
claims  process  by  designating  the  source  of  the  oil  pollution  incident 
and  by  notifying  the  owner,  operator,  and  guarantor  involved  of  the 
designation.  The  source  designation  is  important,  because  the  owner, 
operator,  and  guarantor  of  the  designated  source  will  incur  certain 
responsibilities  under  subsection  (a)  (2),  if,  within  five  days,  he  does 
not  deny  the  Secretary's  designation. 

Subsection  (a)  (2)  requires  the  owner,  operator,  or  guarantor  of  a 
designated  source  to  initiate  advertisement  of  the  designation  and  of 
the  procedures  by  which  claims  may  be  asserted.  The  failure  to  deny  a 
designation  does  not  preclude  a  later  denial  of  liability.  It  merely 
makes  the  owner,  operator,  or  guarantor  of  the  designated  source  re- 
sponsible for  setting  into  motion  the  applicable  claims  procedure. 

Failure  to  carry  out  the  advertisement  repsonsibilities  properly  may 
result  in  the  Secretary's  undertaking  those  responsibilities,  at  the  ex- 
pense of  the  owner,  operator,  or  guarantor. 

Where  there  has  been  no  denial  of  designation  and  the  owner,  opera- 
tor, or  guarantor  advertises  properly,  the  claims  process  may  be  as- 
serted against  any  of  those  three  parties.  Subsection  (b),  however, 
provides  for  those  instances  where  the  Secrtary  must  notfiy  potential 
claimants  of  the  procedures  by  which  claims  may  be  brought  against 
the  fund.  Those  instances  are  situations  where  the  owner,  operator, 
and  guarantor  of  the  designated  source  have  all  denied  the  designa- 
tion, where  the  Secretary  has  determined  the  source  of  the  incident 
was  a  public  vessel  (as  defined  in  section  101(f)),  or  where  the  source 
of  the  incident  is  unknown. 

Subsection  (c)  sets  out  the  advertising-  procedures  to  be  carried  out 
pursuant  to  requirements  of  subsection  (a) . 

Claims  Settlement 

SECTION  107 

Economic  loss  claimed  under  section  103  may  be  compensated  by 
payment  from  a  responsible  party  (the  owner,  operator,  or  guarantor) 
or  from  the  fund.  Subsection  (a)  provides  that  claims  shall  be  pre- 
sented directly  to  the  responsible  party,  except  in  those  situations  de- 
scribed in  subsection  (b).  In  accordance  with  subsection  (b),  claims 
shall  be  presented  directly  to  the  fund  where  the  Secretary  has  adver- 
tised the  claims  procedure  under  section  106(b).  This  would  occur 
under  three  circumstances:  (1)  where  the  owner,  operator,  and  guar- 
antor all  deny  the  source  designation  made  by  the  Secretary ;  (2)  where 
the  discharge  was  from  a  public  vessel ;  or  (3)  where  the  source  of  the 
discharge  is  unknown.  Claims  may  also  be  asserted  directly  against 
the  fund  by  owners  and  operators  of  the  designated  source  who  qualify 
under  the  standing  provisions  of  section  103(b)(1).  This  means  an 
owner  or  operator  may  assert  a  claim  for  removal  costs  under  section 
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103(a)  (1)  directly  against  the  fund,  either  where  he  has  successfully 
asserted  a  defense  to  liability  or  where  he  is  claiming  removal  costs 
which,  taken  with  other  claims,  are  in  excess  of  his  limitation  ol 
liability. 

Subsections  (c)  and  (d)  provide  for  a  second  line  of  compensation. 
Subsection  (c)  allows  for  claims  against  the  fund  where  attempts  to 
reach  a  settlement  with  the  owner,  operator,  or  guarantor  were  un- 
successful. The  preconditions  for  going  to  this  second  line  of  compen- 
sation are:  (1)  the  denial  of  all  liability  for  the  claims  by  the  person 
to  whom  the  claim  was  presented,  owner,  operator,  or  guarantor;  or 
(2)  the  passage  of  60  days  after  presentment  of  the  claim  without  any 
settlement,  whichever  occurs  first.  At  this  point,  the  claimant  may  elect 
to  commence  an  action  in  court  against  tne  owner,  operator,  or  guar- 
antor, but  once  having  decided  to  pursue  the  claim  in  court,  the  claim- 
ant cannot  come  back  and  assert  his  claim  against  the  fund. 

Subsection  (d)  also  permits  a  claim  against  the  fund  in  those  in 
stances  where  claimants  are  not  adequately  compensated  by  the  owner, 
operator,  or  guarantor.  Failure  to  receive  full  compensation  could 
occur  for  a  number  of  reasons.  First,  the  owner,  operator,  or  guar- 
antor may  have  successfully  invoked  his  limitation  of  liability  under 
section  104(b)  and  the  claim  may  exceed  that  limitation.  The  balance 
would  be  recoverable  against  the  fund.  For  some  other  reason,  such  as 
insolvency,  the  owner,  operator,  or  guarantor  may  not  be  able  to  satisfy 
all  claims.  Uncompensated  claims  could,  therefore,  be  brought  against 
the  fund  which  serves  as  a  backup  for  such  situations. 

Subsection  (e)  provides  for  regulations  by  the  Secretary  to  pre- 
scribe documents  to  be  transmitted  to  the  fund  in  support  of  a  claim 
which  has  first  been  presented  against  a  spiller  and  is  subsequently 
presented  to  the  fund  because  it  was  not  settled  in  a  timely  manner  or 
because  of  a  denial  of  liability  or  financial  incapacity  of  the  owner, 
operator,  and  guarantor. 

Subsection  (f)  provides  to  those  claimants  who  are  proceeding 
against  the  fund,  whether  it  be  as  first  resort  or  second  resort,  the  op- 
portunity for  review  of  the  fund's  actions  by  the  Secretary  in  accord- 
ance with  the  Administrative  Procedures  Act.  A  review  of  the  claim  by 
the  Secretary  can  only  occur  after  the  fund  has  denied  liability  or 
failed  to  settle  the  claim  within  60  days.  The  occurrence  of  either  of 
these  two  events  also  makes  the  claimant  eligible  to  pursue  a  cause  of 
action  in  Federal  district  court.  The  claimant,  however,  must  choose 
his  avenue  of  relief ;  once  choosing  to  go  to  court,  he  may  not  then  seek 
a  review  by  the  Secretary.  A  claimant  who  elects  to  take  his  dispute 
with  the  fund  to  the  Secretary  may  still  have  the  Secretary's  deter- 
mination reviewed  at  a  later  date  by  the  district  court,  when  he  alleges 
that  the  Secretary's  decision  was  arbitrary  or  capricious. 

One  of  the  primary  policy  objectives  of  this  Act  is  to  keep  the  over- 
head of  processing  claims  to  a  minimum.  The  claims  settlement  pro- 
cedure is  designed  to  encourage  informal  negotiated  settlements  that 
will  reduce  expenses  for  claimants  and  to  keep  the  administrative  ex- 
penses of  the  Federal  government  at  a  minimum. 

Subsection  (g),  aside  from  giving  the  Secretary  the  responsibility 
for  establishing  a  uniform  claims  procedure,  directs  the  Secretary  to 
use  private  insurance  adjusters  or  State  agencies  wherever  possible. 
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It  does  not  appear  that  the  Federal  government  will  need  a  large  per- 
manent staff  to  administer  the  Act.  Because  the  workload  will  be 
variable,  unnecessary  expense  would  result  from  having  full-time 
claims  adjusters  on  the  Federal  payroll.  By  giving  the  Secretary  the 
authority  to  contract  for  these  services,  expert  services  should  be  avail- 
able at  a  minimum  expense  to  the  Federal  government.  The  Secretary 
is  strongly  encouraged,  in  particular,  to  make  use  of  the  expertise 
which  currently  exists  in  this  field  in  many  of  the  state  agencies  cur- 
rently administering  oil  spill  liability  and  compensation  funds. 
Authority  for  the  Secretary  to  make  advance  claim  payments  and  to 
audit  the  contract  adjusters'  activities  is  provided  in  subsection  (g) 
'(2) .  Payment  of  a  single  claim  exceeding  $100,000,  two  or  more  claims 
exceeding  $200,000  in  the  aggregate,  or  settlement  of  a  State  claim  by 
a  State  adjuster  must  first  be  cleared  by  the  Secretary.  Should  con- 
tracted services  prove  to  be  inadequate,  the  Secretary  is  authorized  to 
hire  full-time  Federal  personnel  to  adjust  and  settle  claims. 

In  those  instances  where  a  claimant  is  unable  to  reach  a  satisfactory 
settlement  with  the  fund  and  thereafter  presents  his  claim  to  the  Sec- 
retary for  review  under  subsection  (f),  the  Secretary  is  authorized 
to  delegate  the  review  to  a  three-man  panel.  Subsection  (h)  sets  out 
the  general  qualifications  of  the  panel  members ;  at  least  one  member 
shall  be  qualified  to  run  an  adjudicatory  hearing,  and  all  shall  be 
competent  in  assessing  economic  losses  that  may  be  claimed  under 
the  Act.  The  duration  of  the  panel  is  to  be  a  period  of  definite  dura- 
tion to  be  determined- by  the  Secretary  considering  the  circumstances 
of  each  case.  Permanent  panels  of  indefinite  duration  are  not  au- 
thorized. Subsection  (i)  gives  the  Secretary  the  option  of  referring 
the  dispute  to  an  Administrative  Law  Judge  instead  of  the  three-man 
panel. 

In  the  case  of  the  appointment  of  a  panel,  or  the  referral  to  an  Ad- 
ministrative Law  Judge,  each  is  required  to  be  a  resident  of  the  judi- 
cial circuit  where  the  damage  claimed  took  place.  The  purpose  of  this 
section  is  to  insure  that  the  law  judges  and  panel  members  hearing 
disputes  are  familiar  with  the  locality  involved.  The  usual  powers 
required  to  conduct  an  administrative  proceeding  under  the  Admin- 
istrative Procedures  Act  are  conferred  upon  the  Administrative  Law 
Judge  and  three-man  panel.  This  includes  the  authority  to  compel 
appearances,  testimony,  and  production  of  material.  Enforcement  of 
such  authority  is  provided  through  the  district  court.  The  location  of 
the  hearings  shall  be  the  judicial  district  where  the  damage  occurred. 

Paragraphs  (5)  and  (6)  of  subsection  (i)  provide  for  the  review 
of  decisions  reached  by  the  three-man  panel  or  the  Administrative  Law 
Judge.  Their  decisions  become  final  orders  of  the  Secretary  unless  he 
elects  to  review  them.  These  decisions  are  final  orders  within  the  mean- 
ing of  the  Administrative  Procedures  Act.  As  such,  they  are  subject- 
to  review  in  the  district  court  in  accordance  with  the  provisions  of  that 
Act. 

Subsection  (j)  sets  out  rules  of  procedure  that  shall  apply  in  the 
case  of  actions  brought  in  court.  Both  plaintiffs  and  defendants  arc 
required  to  provide  the  fund  with  copies  of  complaints  and  pleadings. 
The  fund  may  intervene  as  a  matter  of  right,  and  may  be  dismissed 
from  an  action,  upon  its  own  motion,  when  either  the  owner,  operator, 
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or  guarantor  admits  liability.  Receipt  of  notice  by  the  fund  of  an  ac- 
tion shall  give  res  ad  judicata  effect  to  any  judgment,  even  though  the 
fund  chooses  not  to  become  a  party.  The  sanction  imposed  on  plain- 
tiffs or  defendants  for  failure  to  give  notice  to  the  fund  is  a  loss  of 
limitation  of  liability  to  which  the  defendant  would  otherwise  be  en- 
titled under  section  104(b)  and  the  loss  of  any  plaintiff's  right  to 
recovery  from  the  fund  for  amounts  not  paid  by  the  defendant. 

Subsection  (k)  allows  the  plaintiff  to  join  the  owner,  operator,  or 
guarantor  in  an  action  brought  against  the  fund,  and  the  fund  has  a 
right  to  implead  any  other  person  who  might  be  liable  under  the  Act, 
pursuant  to  Rule  14  of  the  Federal  Rules  of  Civil  Procedure. 

The  statute  of  limitations  for  presenting  claims  or  maintaining 
causes  of  action  under  this  Act  is  set  out  in  subsection  (1).  The  claim- 
ant has  three  years  after  discovering  an  economic  loss,  described  in 
section  103,  to  assert  his  claim.  There  are  instances  where  it  may  take 
some  time  to  discover  economic  loss  resulting  from  oil  pollution; 
hence,  a  claimant  is  given  a  generous  amount  of  time  within  which  to 
assert  his  claim.  In  order  to  allow  for  a  final  resolution  of  claims,  how- 
ever, an  outside  limit  is  placed  on  the  assertion  of  a  claim — six  years 
after  the  date  of  the  incident  which  resulted  in  the  loss.  The  use  of  this 
type  of  statute  of  limitations  permits  enough  passage  of  time  to  allow 
discovery  of  long-term  loss  caused  by  the  oil  pollution ;  yet  the  outer 
limit  of  six  years  prevents  the  assertion  of  stale  claims. 

Subrogation 

SECTION  108 

.  Subsection  ^A)  <pi»vic^  pays  a  claim- 

ant compensation  under  the  terms  of  the  Act.  Effectively,  this  means 
that,  if  the  fund  pays  a  claimant  for  damages  asserted  under  section 
103,  then  the  fund  will  stand  in  the  shoes  of  that  claimant  and  may 
assert  any  rights  that  the  claimant  has  under  the  Act.  Very  often,  this 
will  mean  that  the  fund  will  pay  off  a  claim  that  is  asserted  against  a 
discharger,  and  it  will  then  be  up  to  the  fund  to  negotiate  a  settlement 
with  the  discharger  or  to  litigate  the  claim.  The  result  is  to  relieve  a 
rivate  claimant  from  protracted  negotiations  and  litigation  with  the 
ischarger,  and  thereby  expedite  the  compensation  of  an  injured 
claimant 

Under  subsection  (b),  the  Attorney  General  would  be  the  party 
bringing  action  on  behalf  of  the  fund  against  anyone  who  is  liable 
under  this  Act,  or  who  is  liable  under  any  other  law  to  the  person 
compensated. 

Subsection  (c)  sets  out  the  specific  items  that  the  fund  may  recover 
against  an  owner,  operator,  or  guarantor.  The  recoverable  items  de- 
pend on  how  the  owner,  operator,  or  guarantor  responded  to  the  claim. 

The  first  class  of  owners,  operators,  and  guarantors  are  those  who 
either  deny  designation  or  who  deny  liability.  If  the  fund  proceeds 
against  such  parties,  for  compensation  paid  to  claimants,  those  parties 
cannot  contest  the  amount  involved,  except  to  the  extent  that  it  ex- 
ceeds the  limitation  of  liability  available  under  section  104(b).  Im- 
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plicit  in  the  fund's  status  as  a  subrogee  is  the  defendant's  right  to 
assert  against  the  fund  any  defense  that  he  could  have  asserted  against 
the  claimant,  pursuant  to  section  104  ( c ) .  \ 

Such  defendants  are  also  liable  for  interest  for  the  period  from  the 
time  the  claim  was  initially  presented  to  the  defendant  by  the  claim- 
ant, to  the  time  that  the  fund  is  paid  by  the  defendant.  Excluded  from 
the  interest  liability  is  the  period,  if  any,  from  the  time  the  claimant 
receives  an  offer  from  the  fund,  of  the  amount  finally  paid,  to  the  time 
when  the  fund  actually  paid  the  claimant.  Thus,  the  defendant  is  not 
penalized  for  the  delay  by  the  claimant  in  accepting  the  settlement 
offer  of  the  fund.  The  defendant  must  also  pay  costs  incurred  by  the 
fund,  both  in  the  proceeding  by  the  fund  against  the  defendant  and  in 
the  proceeding  by  the  claimant  against  the  fund. 

The  second  class  of  defendants  consists  of  those  who  negotiated  with 
the  claimant  but  who  were  unable  to  reach  a  settlement  with  the  60- 
day  period  specified  in  section  107 (c)  (2).  In  the  case  of  that  type  of 
defendant,  where  the  fund  pays  to  the  claimant  more  than  the  de- 
fendant ever  offered  to  the  claimant,  the  defendant  must  pay  what  the 
fund  paid,  subject  to  the  defendant's  right  to  contest  the  validity  of 
any  part  of  the  amount  paid,  which  is  in  excess  of  the  largest  amount 
offered  in  settlement  to  the  claimant  by  the  defendant.  Such  a  de- 
fendant must  also  pay  the  interest  that  the  first  class  of  defendants 
described  above  would  have  to  pay  and,  as  to  costs,  must  pay  only 
the  costs  incurred  by  the  fund  in  tne  proceeding  by  and  fund  against 
the  defendant. 

In  the  case  of  the  second  class  of  defendants  where  the  fund  event- 
ually pays  an  amount  less  than,  or  equal  to,  the  largest  amount  offered 
-~4>^tWttefefidanfrt0*^^  recover  that  amount 

without  reduction.  The  rationale  is  that,  if  the  defendant  was  pre- 
pared to  pay  that  amount  to  the  claimant,  and  the  fund  settled,  then 
the  defendant  has  no  reason  to  complain  and  should  pay  the  full 
amount. 

The  fund  shall  also  recover  interest,  running  from  the  time  the  claim 
was  presented  by  the  claimant  to  the  defendant  to  the  date  when  the 
defendant  offered  the  largest  amount  in  satisfaction  of  the  claim.  Any 
such  offer  made  within  the  specified  60-day  period  will  relieve  the  de- 
fendant of  any  such  interest  liability.  In  any  case,  the  defendant  is 
liable  for  interest  from  the  date  upon  which  the  claim  was  presented 
by  the  fund  to  the  defendant  to  the  date  upon  which  the  defendant 
made  payment.  A  defendant  who  offers  the  fund  an  amount  equal  to 
that  which  is  finally  paid  to  the  fund  shall  not  be  liable  for  interest 
during  the  period  between  that  offer  and  the  acceptance  by  the  fund. 

Subsection  (d)  provides  for  the  distribution  of  the  interest  recov- 
ered pursuant  to  subsection  (c).  The  interest  recovered  from  the  first 
class  of  claimants,  those  who  deny  designation  or  deny  liability,  shall 
be  paid  over  to  the  claimant,  but  only  for  the  period  from  the  time  the 
claim  was  first  presented  by  the  claimant,  to  the  time  the  claimant  was 
paid,  less  the  period  following  the  offer  of  the  fund  which  was  accepted 
by  the  claimant  in  settlement.  This  would  leave  in  the  fund  the  interest 
received  for  the  period  from  the  time  the  claimant  was  paid  by  the 
fund,  to  the  time  the  fund  was  paid  by  the  defendant.  The  same  rule 
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applies  for  those  defendants  of  the  second  class  who  have  failed  to 
settle  in  60  days,  and  who  have  offered  less  to  the  claimant  than  the 
fund  eventually  paid  the  claimant. 

Costs  and  interests  shall  be  recovered  by  the  fund  under  subsection 
(e)  without  regard  to  any  limitations  of  liability. 

Jurisdiction  and  Venue 

Section  109 

The  United  States  District  Courts  shall  be  the  courts  of  first  and 
exclusive  resort  for  controversies  arising  under  the  Act.  Claimants 
need  not  assert  any  particular  amount  in  controversy  in  order  for 
Federal  jurisdiction  to  attach,  nor  do  they  have  to  assert  diversity  of 
citizenship  in  order  to  obtain  Federal  jurisdiction.  Actions  brought 
under  the  Act  are  Federal  questions.  Under  subsection  (b) ,  the  forum 
shall  be  located  in  the  district  either  where  the  injury  occurred  or 
where  the  defendant  resides  or  is  found,  or  in  the  case  of  a  business 
association,  where  it  has  it  principal  office. 

Preemption 

SECTION  110 

Subsection  (a)  (1)  is  designed  to  prevent  duplicative  sources  of 
compensation  for  tne  economic  losses  described  in  section  103(a). 
Damages  for  the  types  of  losses  described  in  that  section  can  only  be 
recovered  in  Federal  court,  under  this  Act  Damages  for  other  types 
of  losses  may  be  sought  through  means  outside  this  Act,  including 
through  State  courts.  Thus,  if  a  State  wishes  to  provide  damages  for 
personal  injuries  resulting  from  oil  pollution,  it  would  be  free  to  do 
so.  The  State  is  not  preempted  from  providing  a  remedy  for  such  an 
injury. 

Section  (a)  (2)  provides,  subject  to  one  exception,  that  no  one  may 
be  required  to  make  contributions  to  any  funds  other  than  the  fund  set 
up  by  this  Act  for  the  purpose  of  providing  a  means  of  compensating 
for  the  economic  losses  specified  in  section  103.  The  exception  would  be 
applicable  for  three  years  only  in  any  state  which  has  an  oil  spill 
compensation  fund  on  the  effective  date  of  this  section  within  the 
statutory  limits  of  such  a  fund  at  that  time.  This  means  that  a  state 
which  is  already  requiring  contributions  to  state  funds  for  purposes 
identical  to  those  addressed  under  H.R.  85,  would  be  allowed  to  con- 
tinue doing  so  for  three  years  following  the  effective  date  of  this 
section.  Such  contributions  could  only  be  required,  however,  to  the 
extent  they  were  required  under  state  law  on  the  effective  date.  States 
could  not  require  contributions  to  reflect  changes  in  state  law  after 
that  time  if  such  changes  would  result  in  larger  funds  than  those 
allowed  under  state  law  on  the  effective  date. 

Section  (a)  (3)  preempts  the  ability  of  states  to  require  evidence  of 
financial  responsibility  for  the  purpose  of  guaranteeing  the  satisfac- 
tion of  claims  assertea  for  those  damages  covered  by  section  103. 

This  section  is  only  intended  to  preempt  state  laws  and  funds  which 
are  duplicative  of  the  purposes  and  f  unctions  of  this  Act  States  would 
remain  free  to  take  any  other  action  related  to  oil  spill  liability  and 
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compensation  issues.  Subsection  (b)  spells  out  one  example  of  the 
kind  of  action  which  would  not  be  preempted,  providing  that  nothing 
in  subsection  (a)  shall  be  interpreted  in  a  way  which  would  preclude 
states  from  requiring  contributions  from  industry  or  others  for  the 
purpose  of  financing  the  purchase  and  prepositioning  of  oil  pollution 
cleanup  and  removal  equipment. 

The  preemption  provisions  in  subsection  (a)  recognize  exceptions 
provided  in  this  Act.  Therefore,  subsection  (a)  should  be  read  to- 

§ ether  with  section  104  (i)  and  subsections  (b)  and  (c)  of  this  section, 
ection  104 (i)  makes  it  clear  that  an  owner  or  operator  who  is  sub- 
jected to  liability  under  this  Act  retains  his  rights  under  any  other 
law  to  pursue  a  cause  of  action  against  a  third  party,  including  a  gov- 
ernmental entity,  whose' negligence  caused  or  contributed  to  the  inci- 
dent through  which  the  owner  or  operator  was  subjected  to  liability. 
The  same  right  is  preserved  to  a  guarantor  who  is  subrogated  to  the 
rights  of  the  owner  or  operator. 

Subsection  (c)  makes  it  clear  that  the  fund  may  bring  an  original 
cause  of  action  to  recover  compensation  paid  to  a  claimant,  even 
though  the  recovery  may  be  for  damages  that  are  specified  in  section 
103(a).  For  example,  the  fund  may  recover  compensation  paid  to 
claimants  because  of  an  incident  caused  by  the  negligence  of  some 
third  party,  including  a  governmental  entity.  The  fund  would  have  to 
pursue  its  remedy  under  a  common  law  or  statutory  right,  such  as, 
for  example,  under  the  Federal  Tort  Claims  Act  or  the  Public  Vessel 
Act.  Such  a  cause  of  action  would  be  allowed  under  subsection  (c). 

Penalties 

SECTION  111 

Subsection  (a)  sets  out  certain  civil  penalty  provisions  for  violations 
of  the  Act.  Any  person  who  fails  to  comply  with  the  requirements  of 
section  105(a)  (1)  or  section  105(b)  (1)  or  the  regulations  issued  pur- 
suant thereto,  relating  to  the  establishment  and  maintenance  of 
evidence  of  financial  responsibility,  or  who  fails  to  comply  with  an 
appropriate  order  issued  pursuant  to  the  authority  of  section  105(a) 
(3),  shall  be  subject  to  a  civil  penalty  of  not  more  than  $10,000.  The 
authority  to  assess  and  compromise  the  penalties  involved  is  conferred 
upon  the  President  or  his  designee  in  connection  with  the  establish- 
ment and  maintenance  of  evidence  of  financial  responsibility  for 
vessels,  and  upon  the  Secretary  in  connection  with  these  requirements 
for  facilities,  as  well  as  for  violations  involving  denial  or  detention 
orders  issued  to  vessels.  Notice  and  opportunity  for  a  hearing  is 
required  prior  to  the  assessment  of  a  penalty.  The  Attorney  General 
may  bring  an  action  in  the  name  of  the  fund  to  collect  any  penalty. 

Appropriations 

section  112 

This  section  authorizes  the  appropriation  of  necessary  funds  to 
carry  out  the  purposes  of  the  title.  The  funds  will  be  necessary  in  order 
to  provide  personnel  to  administer  the  Act,  including  the  issuance  of 
the  necessary  regulations  and  the  implementation  thereof,  the  super- 
vision of  the  claims  process,  the  handling  of  disputes,  and  other 
matters  relating  to  general  administration. 

Annual  Report 

SECTION  113 

This  section  requires  the  submission  of  an  annual  report  by  the 
becretary  of  Transportation  to  Congress  on  the  administration  of 
the  fund,  with  recommendations  for  legislative  changes  to  improve 
management  and  administration  of  liability  provisions. 


604 


Title  II — Effective  Dates;  Savings  Provision;  Conforming 
Amendments 

Section  201 

Upon  enactment  of  this  Act,  authority  is  conferred  immediately 
upon  the  applicable  Federal  officials  to  delegate  necessary  authority 
and  to  draft  and  issue  regulations  in  order  that  these  delegations  and 
regulations  may  be  in  place  by  the  time  the  substantive  provisions  of 
the  Act  go  into  effect,  180  days  after  enactment. 

The  section  also  provides  that  section  203,  the  severability  section, 
is  to  be  effective  immediately.  In  addition,  to  provide  assurance  that 
there  will  be  no  time  gaps  in  the  requirements  for  financial  respon- 
sibility, any  regulations  respecting  financial  responsibility  issued 
under  any  other  existing  laws  shall  remain  in  effect  until  superseded 
by  new  regulations  issued  under  this  Act. 

Section  202 


Section202(a)  makes  some  clarifying  amendments  to  section  204(b) 
of  the  Trans- Alaska  Pipeline  Authorization  Act.  Section  204(b),  as 
written,  provides  that  permit  holders  under  the  Authorization  Act 
who  cause  oil  pollution  "'within  or  without  the  right-of-way  for  per- 
mit area"  shall  be  liable  for  the  total  cost  of  removing  the  pollutants. 
A  literal  reading  of  that  section  could  suggest  that  a  permit  holder 
might  be  held  liable  for  the  total  cost  of  removal  for  a  spill  occurring 
anywhere  in  the  world.  That  clearly  was  not  the  intention  of  this  sec- 
tion. Rather,  it  was  intended  to  cover  oil  pollution  in  the  vicinity  of 
the  pipeline  right-of-way  or  permit  areas.  The  amendatory  language 
in  this  Act  will  make  it  clear  that  the  removal  liability  of  the  permit 
holder  extends  only  to  activities  relating  directly  to  the  trans- Alaska 
pipeline.  Additional  language  was  included  to  make  the  Trans- Alaska 
Pipeline  Authorization  Act  removal  liability  provisions  inapplicable 
in  those  situations  where  this  Act  applies.  In  all  other  instances,  those 
provisions  in  the  Trans- Alaska  Pipeline  Authorization  Act  relating  to 
removal  costs  and  liability  remain  in  effect. 

Section  202(b)  repeals  that  subsection  of  the  Trans- Alaska  Pipe- 
line Authorization  Act  which  established  liability  and  a  compensa- 
tion fund  for  damages  caused  by  oil  spills  from  vessels  transporting 
oil  from  the  pipeline  terminus  to  ports  elsewhere  in  the  United  States. 
Further,  it  provides  for  a  rebate  of  the  TAPS  fund  assets  to  the 
owners  and  operators  who  contributed  to  the  fund  and  assumes 
liability  under  this  Act  for  all  TAPS  fund  claims  beginning  on  the 
effective  date  of  the  section.  (See  discussion  of  the  TAPS  fund 
amendments  in  section  of  this  report  describing  Subcommittee  Ac- 
tion.) Finally  the  Secretary  of  the  Interior  must  certify  the  amounl 
of  outstanding  claims  against  the  TAPS  fund.  Accordingly,  sub- 
section (b)  provides  for  the  retention  and  disposition  of  monies  in 
the  TAPS  fund  regarding  claims  prior  to  the  effective  date  of  this 
section. 

Subsection  (c)  amends  the  Intervention  on  the  High  Seas  Act, 
in  order  to  make  available  to  the  Secretary,  for  intervention  proced- 
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ures  authorized  by  that  Act,  the  fund  established  by  title  II  of  this 
Act. 

Subsection  (d)  amends  section  311  of  the  Federal  Water  Pollution 
Control  Act,  as  amended,  in  the  f  ollowmg  particulars : 

(1)  Subsection  (a)  oi  that  section  is  amended  by  including  a  new 
definition  of  "person  in  charge''.  This  corrects  a  deficiency  and  makes 
clear  the  original  intent  of  that  Act  that  the  person  who  is  charged 
with  responsibility  for  reporting  an  oil  pollution  incident  is  the  per- 
son who  is  in  charge  of  the  vessel  at  the  time  of  the  incident.  That 
requirement  is  not  intended  to  apply  to  any  superior  of  the  person 
with  the  immediate  responsibility. 

(2)  Paragraph  (5)  of  subsection  (b)  of  that  Section  is  amended  to 
provide  that  the  employer  of  the  "person  in  charge"  of  a  vessel  or 
facility  is  also  subject  to  imprisonment  or  a  fine  of  up  to  $10,000  if  the 
person  in  charge  fails  to  immediately  provide  notification  of  a  dis- 
charge. Besides  making  the  employer  "subject  to  the  penalties,  this 
change  insures  that  the  employer  of  the  person  in  charge  is  also  en- 
titled to  the  immunity  provided  in  the  last  sentence  of  paragraph  (5) 
of  that  section. 

(3)  Clause  (A)  of  paragraph  (6)  of  subsection  (b)  of  that  section 
is  amended  by  adding  the  person  in  charge  or  his  employer  as  parties 
against  whom  the  civil  penalty  authorized  in  that  paragraph  may  be 


(4)  Clause  (b)  of  paragraph  (6)  of  subsection  (b)  of  that  section 
is  amended  like  clause  ( A ) . 

(5)  Subsection  (c)  of  that  section  is  amended  by  authorizing  reim- 
bursement to  States  from  the  fund  established  by  this  Act,  for  reason- 
able costs  in  removing  discharges  of  oil,  pursuant  to  the  national 
contingency  plan  published  by  the  President  for  the  purposes  of  such 
removal. 

(6)  Subsection  (d)  of  that  Section  is  amended  by  making  the  fund 
established  under  this  Section  available  for  expenses  in  connection 
with  actions  taken  relating  to  maritime  disasters  upon  navigable  waters 
or  the  high  seas,  when  applicable. 

(7)  Subsection  (1)  of  that  section  is  amended  by  deleting  from  its 
coverage  oil  as  defined  by  this  Act.  This  subsection  gives  the  President 
the  authority  to  delegate  responsibility  for  administering  various  parts 
of  the  FWPCA  to  federal  agencies.   

{  8  i  Subsection  (p)  of  that  Act,  relating  to  evidence  of  financial 
responsibility  for  vessels,  is  repealed.  All  requirements  for  evidence  of 
financial  responsibility  are  included  within  this  Act.  Section  105(a)  of 
this  Act  requires  such  evidence  to  be  provided  in  accordance  with 
amounts  of  liability  listed  in  section  104  of  this  Act  for  those  vessels 
carrying  oil  as  defined  in  this  Act;  that  is,  petroleum  or  petroleum 
products.  Section  105(a)  also  requires  such  evidence  to  be  provided  in 
accordance  with  amounts  of  liability  listed  in  sections  311(f)  and  311 
(g)  of  the  Federal  Water  Pollution  Control  Act,  as  amended,  for  those 
vessels  carrying  nonpetroleum  oils  or  hazardous  substances. 

(  9)  Subsection  (q)  of  that  section  is  repealed.  This  subsection  gave 
the  Secretary  authority  to  set  liability  limits  between  $8  million  and 
$50  million  for  various  classes  of  onshore  facilities.  This  subsection 
would  be  rendered  obsolete  by  passage  of  the  Comprehensive  Oil  Pollu- 
tion Liabilitv  and  Compensation  Act.  _ 

Subsection  (e)  of  this  section  amends  section  404  of  the  Clean  Water 
Act  by  adding  a  new  section  which  provides  that  the  Secretary  of  the 
Army  shall  make  anv  determination  with  respect  to  those  navigable 
waters  to  which  the  provisions  of  section  404  apply. 

Subsection  (f )  amends  the  Beepwater  Port.  Act  of  1974  by  deleting 
various  sn  Wtions  related  to  oil  discharge,  liability  therefore,  liamhtv 
fund  establishment  claims  procedures,  financial  respo^sibihtv  certv- 
ficRtes.  cleanup  costs,  and  numerous  correlative  matters,  all  of  which 
are  now  covered  by  the  provisions  of  this  Act. 
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Subsection  (g)  amends  the  Outer  Continental  Shelf  Lands  Act,  as 
amended,  by  repealing  Title  III  of  that  Act  and  providing  for  the 
transfer  of  its  Title  III  Fund  assets  and  liabilities  to  the  Comprehen- 
sive Fund  under  this  Act. 

section  203 

This  section  prohibits  the  use  of  any  moneys  in  the  Oil  Pollution 
Trust  Fund  to  pay  for  any  administrative  expenses  of  the  Environ- 
mental Protection  Agency., 

section  204 

This  section  provides  for  severability  of  sections  of  this  Act  that 
may  be  held  invalid. 


SUBTITLE  D 
Ocean  Dumping  Fees 

PURPOSE  OF  THE  LEGISLATION 

The  Committee's  amendment  to  Section  102  of  the  Marine 
Protection,  Research,  and  Sanctuaries  Act  of  1972,  as  amended, 
(the  Ocean  Dumping  Act)  would  establish  a  system  for  the  imposition 
of  ocean  dumping  fees  by  the  Administrator  of  the  Environmental 
Protection  Agency  (EPA).     These  fees  would  be  charged  to  the 
holder  of  the  dumping  permit  or,  in  the  case  of  a  water  resource 
navigation  project  of  the  Corps  of  Engineers  (COE),  the 
non-federal  interest.     Materials  subject  to  such  fees  include, 
but  would  not  be  limited  to,  sewage  sludge,  industrial  waste, 
and  dredged  materials. 

The  ocean  dumping  fee  may  not  exceed  five  dollars  per 
wet  ton  of  materials  dumped.     However,  the  Administrator  may 
reduce  this  fee  based  on  the  extent  to  which  it  is  demonstrated 
by  the  dumper  that  such  materials  result  in  less  risk  of 
degrading  the  marine  environment  or  human  health,  and  depending 
on  the  area  of  the  ocean  in  which  the  materials  are  dumped, 
taking  into  account  the  assimilative  capacity  of  the  ocean  areas 
of  such  dumping. 

This  amendment  to  the  Ocean  Dumping  Act  also  provides  that 
the  Administrator  of  the  EPA,  who  administers  Title  I  of  the 
Act,  could  waive  ocean  dumping  fees  in  the  event  that  it  can  be 
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demonstrated  by  the  permittee,  or,  in  the  case  of  a  water 
resource  navigation  project  of  the  Corps  of  Engineers,  by 
the  non-federal  interest,  that  the  fees  will  result  in  an  undue 
economic  burden.     For  the  purposes  of  this  waiver  under 
Section  102(b)(3),  the  Administrator  should  take  into  account 
such  factors  as  (1)  the  total  cost  of  these  fees  as  compared 
to  the  cost  of  alternative  disposal  methods,   (2)  the  availability 
of  land-based  alternative  methods  of  disposal  for  the  ocean 
dumper,  and  (3)  the  environmental  and  human  health  costs  of 
such  alternative  disposal  methods. 

This  legislation  also  provides  that  fees  which  are  collected 
under  Section  102(b)  be  deposited  in  the  Treasury  as  miscellaneous 
receipts . 

Finally,  this  legislation  clarifies  the  intent  of  the 
Committee  that  Section  102(b)  shall  not  in  any  way  be  read  as 
sanctioning  the  continuation  of  ocean  dumping  of  sewage  sludge 
and  industrial  waste  beyond  the  deadline  already  provided 
in  P.   L.   95-153  and  P.  L.  96-572. 

COMMITTEE  ACTION 

Mr.  Snyder  offered  the  amendment  to  the  Marine  Protection, 
Research,  and  Sanctuaries  Act  (MPRSA)  of  1972  to  establish  a 
system  of  ocean  dumping  fees.     Mr.  Evans  proposed  an  amendment 
to  Mr.  Snyder's  amendment  which  clarified  that  the  establishment 
of  a  fee  system  should  not  be  interpreted  as  an  alteration  of 
the  intent  of  Congress  as  expressed  in  the  MPRSA,  as  amended. 
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Specifically,  the  prohibition  against  ocean  dumping  of 
unreasonably  degrading  sewage  sludge  or  industrial  wastes 
after  the  deadline  established  by  the  Act  was  to  remain 
unchanged.     Mr.  Evans  agreed  that  a  similar  amendment,  offered 
by  Mr.  D* Amours,  would  result  in  the  same  clarification  and 
thus  agreed  to  the  substitution  of  the  D' Amours  language. 
The  revised  Evans  amendment  to  the  Snyder  amendment  was  adopted 
by  unanimous  voice  vote.     The  Snyder  amendment,  as  amended, 
was  adopted  by  a  recorded  vote  of  17  ayes,  14  nays. 

BACKGROUND  AND  NEED  FOR  THE  LEGISLATION 
THE  OCEAN  DUMPING  ACT 

The  Marine  Protection,  Research,  and  Sanctuaries  Act  of 
1972,  as  amended,  was  enacted  as  a  result  of  concern  over 
effects  of  unregulated  ocean  dumping.     The  Act  established 
the  policy  to  prohibit  or  strictly  limit  the  ocean  dumping  of 
materials  which  are  harmful  to  the  marine  environment.  The 
Act  is  divided  into  three  titles.     Title  I  establishes  a  system 
for  the  regulation  of  ocean  dumping  and  directs  EPA  to  establish 
a  permit  issuance  program  for  ocean  dumping.     Title  I  also  gives 
the  U.  S.  Army  Corps  of  Engineers  authority  over  dumping  of 
dredged  material.     The  dumping  of  dredged  material  is  regulated 
by  COE  in  accordance  with  EPA  and  COE  criteria  for  testing 
dredged  material.     Transporation  for  the  purposes  of  dumping 
other  materials  is  prohibited  unless  EPA  determines  that  the 
dumping  meets  the  criteria  outlined  in  Section  102  of  the  Act 
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and  that  the  dumping  will  not  unreasonably  degrade  or  endanger 
the  marine  environment  or  human  health. 

Title  I  also  authorizes  the  Coast  Guard  to  provide  sur- 
veillance over  all  dumping  operations.     More  specifically  the 
Coast  Guard  ensures  that  the  dumping  occurs  under  a  valid 
permit  and  at  the  location,  and  in  the  manner  specified  within 
the  permit. 

Title  II  of  the  Act  is  administered  by  the  National  Oceanic 
and  Atmospheric  Administration  (NOAA)  and  provides  for  research 
on  the  effects  of  ocean  dumping  and  alternatives  to  ocean  dumping 
Title  III  of  the  Act  provides  for  the  establishment  of  a  process 
for  designation  of  marine  sanctuaries. 

BACKGROUND  ON  THE  ESTABLISHMENT  OF  OCEAN  DUMPING  FEES 

During  the  Committee's  deliberations  pursuant  to  the 
budget  reconciliation  process,  the  Members  adopted  two  separate 
legislative  measures  in  lieu  of  the  adoption  of  a  system  for 
Coast  Guard  user  fees.     First,  the  Committee  adopted  a  measure 
establishing  a  comprehensive  oil  spill  liability  fund.  Second, 
the  Committee  adopted  a  measure  which  amended  Section  102  of 
the  Ocean  Dumping  Act  to  impose  ocean  dumping  fees  for  the 
dumping  of  materials  in  the  oceans,  including  but  not  limited 
to  sewage  sludge,  industrial  waste,  and  dredged  materials. 

The  new  Subsection  102(b)  would  be  administered  by  EPA, 
and  would  impose  ocean  dumping  fees  to  be  paid  by  the  permittee 
or,  in  the  case  of  a  water  resources  navigation  project  of  the 
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Corps  of  Engineers,  by  the  non-federal  interest.     Ocean  dumping 
fees  would  become  effective  in  fiscal  year  1983,  beginning  on 
October  1,   1982.     The  non-federal  interest  is  the  person  or  entity 
providing  the  local  assurances  to  operate  or  maintain  a  project 
or  acquire  the  lands,  easements,  or  rights-of-way  for  the  project 
or  provides  the  "hold  harmless"  assurance.     These  are  generally 
the  requirements  stated  in  the  1936  Flood  Control  Act  (Section  3 
(a),   (b)  and  (c))  which     are  imposed  on  project  sponsors. 

Based  on  a  letter  from  the  Assistant  Administrator  for  the 
Office  of  Water  and  Waste  Management  of  EPA,  and  further 
information  from  the  agency,  it  was  estimated  that  roughly  80 
million  wet  tons  of  materials  are  disposed  of  in  the  ocean  annually. 
Based  on  this  information  (1979  data),  expected  increases  in  the 
amounts  of  dredged  materials  which  are  dumped  in  the  ocean,  and 
assuming  the  imposition  of  a  $5  per  wet  ton  ocean  dumping  fee, 
the  Committee  estimated  that  such  fees  could  generate  approxi- 
mately $400  million  annually.     To  comply  with  budget  reconciliation 
instructions,  these  fees  would  go  into  effect  for  fiscal  years 
1983,  and  1984,  as  necessary. 

OCEAN  DUMPING  FEES  AS  A  DISINCENTIVE  FOR  OCEAN  DUMPING 

Throughout  the  history  of  the  Ocean  Dumping  Act ,  there  have 
been  significant  efforts  by  the  Executive  Branch  and  by  Congress 
to  phase  out  gradually  the  continued  practice  of  harmful  ocean 
dumping.     In  1977,  when  Congress  felt  that  EPA  was  unable  or 
unwilling  to  curb  the  dumping  of  harmful  sewage  sludge,  especially 
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in  the  New  York  Bight,  an  amendment  was  adopted  by  this  Committee 
and  enacted  into  law  (P.  L.   95-153)  that  would  prohibit  the 
ocean  dumping  of  sewage  sludge,  as  defined  by  the  amendment, 
after  December  31,   1981.     In  1980,  this  Act  was  further  amended 
(P.   L.  96-572)  to  include  industrial  waste  within  the  prohibition 
and  to  include  a  definition  of  "industrial  waste"  parallel  to 
that  of  "sewage  sludge".     Essentially,  the  deadline  is  applicable 
to  the  ocean  dumping  of  both  types  of  material  if  they  may 
unreasonably  degrade  or  endanger  human  health,  welfare,  amenities, 
or  the  marine  environment,  ecological  systems,  or  economic 
potentialities . 

The  Committee  on  Merchant  Marine  and  Fisheries  has  held 
several  hearings  on  the  approaching  deadline  for  the  dumping  of 
harmful  sewage  sludge  and  industrial  waste,  and  it  is  clear  that 
although  some  previous  ocean  dumpers  such  as  the  City  of  Camden 
and  Philadelphia  were  able  to  phase  out  their  ocean  dumping, 
several  municipalities  in  the  Northeast,  and  especially  in  the 
area  of  the  Bight  Apex,  have  been  unable  to  develop  land-based 
alternatives  which  they  find  acceptable. 

One  of  the  primary  difficulties  for  municipalities  which 
are  still  engaged  in  ocean  dumping  activities  is  the  political 
difficulty  of  siting  alternative  land-based  disposal  facilities. 
Especially  in  densely  populated  areas,  the  availability  of 
sites  for  the  spreading  of  composted  sewage  sludge  is  very 
limited.     In  the  case  of  Philadelphia,  the  City  was  able  to 
dewater  its  sewage  sludge  and  transport  it  to  Western  Pennsylvania, 
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where  it  was  used  to  reclaim  areas  which  had  been  strip  mined. 
In  the  case  of  New  York  City  and  surrounding  areas,  such  options 
are  more  limited.     Additionally,  it  should  be  noted  that  the 
high  metal  content  of  New  York's  sludge  increases  the  difficulty 
of  finding  suitable  alternative  disposal  sites. 

Therefore,  as  a  result  of  the  difficulty  of  finding  alternative 
land-based  disposal  methods,  the  continued  ocean  dumping  of  sewage 
sludge  has  provided  the  cheapest  alternative  available  to  those 
municipalities  that  continue  to  ocean  dump.     Currently,  EPA  and 
New  York  City,  among  others,  are  engaged  in  extensive  litigation 
which  is  aimed  at  the  achievement  of  a  court  order  that  would 
establish  an  order  phaseout  of  the  dumping  pursuant  to  the  pro- 
visions of  P.   L.   95-153  and  P.   L.  96-572. 

Although  there  is  some  continued  ocean  dumping  of  industrial 
waste,  especially  acid  waste,  this  dumping  is  very  limited,  and 
the  Administrator  has  determined  that  such  acid  waste  does  not 
unreasonably  degrade  the  marine  environment.     Because  these 
acid  or  industrial  wastes  are  buffered  very  quickly  by  the  marine 
environment,  the  impacts  are  very  limited. 

Finally,  the  most  significant  quantity  of  materials  ocean 
dumped  is  in  the  class  of  dredged  material,  which  amounts  to 
roughly  52  million  wet  tons  annually.     The  Committee  expects  that 
this  amount  will  increase  in  the  years  ahead  due  to  (1)  the 
increased  maintenance  dredging  and  new  dredged  projects  for 
coal  port  expansion,   (2)  the  depletion  of  available  land-based 
sites  for  dredged  material  disposal,  and  (3)  the  harmfulness  of 
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concentrating  the  disposal  of  dredged  materials  inshore  within 
the  territorial  sea.     Because  of  the  significant  increase  in 
ocean  disposal  of  dredged  material,  the  Committee  expects  that 
by  fiscal  years  1983  and  1984,  the  total  quantities  that  are 
dumped  in  the  ocean  could  increase  substantially.  Therefore, 
enough  revenues  could  be  generated  from  the  ocean  dumping  of 
dredged  materials  to  counter  any  reduction  in  revenues  that 
might  be  attributable  to  either  waivers  under  Section  102(b)(3) 
or  a  reduction  in  the  fee  as  determined  by  the  Administrator 
under  Section  102(b)(2). 

The  Committee  intends  that  fees  for  dredged  materials  be 
paid  by  the  non-federal  interests  of  the  dredging  project. 

It  should  be  pointed  out  that  the  Committee  is  aware  that 
different  wastes  that  are  dumped  will  vary  significantly  from 
those  that  have  a  minimum  effect  on  the  marine  environment  to 
those  that  may  be  degrading  the  marine  environment  as  determined 
by  EPA.     There  are  obviously  differences  between  classes  of 
wastes  and  often  significant  differences  between  wastes  in  the 
same  classes.     For  example,  many  of  the  proposed  sites  for 
expanded  port  facilities,  that  will  include  increased  dredging, 
will  not  result  in  the  dredging  of  materials  that  are  harmful 
to  the  marine  environment.     In  fact,  it  is  in  areas  primarily 
in  the  Northeast,  and  in  certain  areas  of  the  Gulf  of  Mexico, 
and  in  Puget  Sound,  that  significant  quantities  of  polychlorinated 
biphenyls  (PCB's)  exist  in  the  dredged  spoil  material  and  could 
therefore  contaminate  the  marine  environment. 
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The  Committee  intends  that  this  variation  in  levels  of 
harm  to  the  marine  environment  be  taken  into  consideration  when 
.the  Administrator  develops  an  ocean  dumping  fee  schedule. 

The  intent  of  this  amendment  to  the  Ocean  Dumping  Act  was 
that  the  ocean  dumping  fee  be  viewed  as  a  further  instrument 
to  achieve  a  timely  phaseout  of  the  ocean  dumping  of  materials 
which  pose  a  significant  risk  and  possibility  of  degrading  the 
marine  environment.     The  ocean  has  traditionally  presented  a 
cost-free  and  convenient  alternative  for  the  dumping  of  many 
materials  which  are  objected  to  by  local  residents  for  disposal 
by  land-based  methods.     With  the  imposition  of  an  economic  dis- 
incentive such  as  an  ocean  dumping  fee,  the  Committee  expects 
that  existing  ocean  dumpers  will  begin  to  take  into  account  the 
environmental  and  resource  costs  that  are  actually  associated 
with  ocean  dumping. 

In  the  establishment  of  this  concept  of  ocean  dumping  fees, 
the  Committee  does  not  endorse  the  continued  dumping  of 
materials  that  may  be  harmful  to  the  environment.     Also,  it  is 
not  the  intent  of  the  Committee  to  sanction  the  use  of  the  oceans 
as  a  long-term  disposal  alternative  for  materials  simply  because 
it  is  difficult  to  find  land-based  alternatives  for  such  wastes. 

However,  the  imposition  of  ocean  dumping  fees  for  non-harmful 
wastes  does  recognize  the  use  of  the  oceans  as  an  economic 
resource  for  materials  that  can  be  safely  assimilated  by  the 
marine  environment. 
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SECTION-BY-SECTION  ANALYSIS 

Paragraph  1  of  this  amendment  amends  Section  102  of  the 
Marine  Protection,  Research  and  Sanctuaries  Act  of  1972,  as 
amended,  by  adding  a  new  subsection.     This  subsection  directs 
the  Administrator  of  the  EPA  to  establish  a  system  for  the 
imposition  of  ocean  dumping  fees  to  become  effective  October  1, 
1982.     Fees  will  be  paid  by  the  permittee  or,  in  the  case  of  a 
water  resources  navigation  project  of  the  Army  Corps  of  Engineers, 
by  the  non-federal  interest.     Fees  will  be  established  for 
materials  that  are  ocean  dumped,  including  but  not  limited  to 
sewage  sludge,  industrial  waste,  and  dredged  materials. 

Section  102(b)(2)  would  establish  the  ocean  dumping  fee  at 
a  level  not  to  exceed  $5  per  wet  ton  of  materials  dumped.  The 
Administrator,  however ,  would  be  allowed  to  establish  a  fee  at 
a  reduced  amount  based  on  the  following  two  factors. 

First,  the  Administrator  could  establish  a  reduced  fee 
schedule  based  on  the  relative  risk  of  degrading  the  marine 
environment  or  endangering  human  health  due  to  the  nature  of 
the  material  to  be  ocean  dumped.     To  qualify  for  such  reduced 
fees,  it  shall  be  the  responsibility  of  the  permittee  to  demon- 
strate the  degree  of  risk  posed  by  the  materials  to  be  dumped. 
Second,  the  fee  could  be  reduced  depending  upon  the  area  in  which 
such  materials  were  dumped.     This  second  factor  would  recognize 
the  different  physical,  chemical,  and  biological  characteristics 
of  different  ocean  areas,  and  as  a  result,  the  assimilative 
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capacity  of  such  ocean  areas  could  be  taken  into  account. 
For  example,  the  materials  dumped  in  areas  off  the  continental 
shelf  would  be  dispersed  to  a  greater  extent  than  materials 
dumped  within  areas  of  the  New  York  Bight.     Thus,  materials 
dispersed  in  such  manner  would  be  of  the  type  eligible  for 
reduced  fee  assessment . 

Section  102(b)(3)  will  allow  the  Administrator  to  waive 
ocean  dumping  fees  based  on  the  extent  to  which  an  unreasonable 
and  undue  economic  burden  was  placed  upon  anv  permittee    or  i 
case  of  a  water  resource  navigation  project  of  the  Corps  of 
Engineers,  on  the  non-federal  interest,  by  the  implementation 
of  such  fees.     The  Committee  intends  that  the  Administrator 
will  waive  ocean  dumping  fees  under  these  circumstances  in 
only  very  limited  and  special  situations. 

Finally,  in  an  amendment  offered  by  Mr.  Evans  (with 
clarifying  language  offered  by  Mr.  D' Amours),  the  Committee 
made  clear  that  it  was  not  the  intent  of  this  new  provision 
to  in  any  way  sanction  the  continued  ocean  dumping  of  sewage 
sludge  or  industrial  waste  upon  which  P.  L.  95-153  and  P.  L.  96 
572  had  already  imposed  a  December  31,   1981  deadline. 

Also,  in  a  colloquy  between  Mr.  Young  of  Alaska  and 
Mr.  Snyder,  the  Committee  was  assured  that  this  amendment  in 
no  way  applies  to  the  ocean  dumping  of  seafood  processing  and 
other  fish  wastes  nor  does  it  affect  Section  102(e)  (as 
redesignated)  of  the  Act. 
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For  the  purposes  of  this  amendment ,  the  Committee  intends 
that  the  burden  of  proof  with  respect  to  paragraphs  102(b)(2) 
and  102(b)(3)  be  upon  the  party  which  is  engaged  in  ocean  dumping, 


CONGRESSIONAL  BUDGET  OFFICE 
U.S.  CONGRESS 
WASHINGTON,  D.C.  20515 


Alice  M.  RIvlln 
Director 


June  16,  1981 


Honorable  Walter  B.  Jones 
Chairman 

Committee  on  Merchant  Marine  and 

Fisheries 
U.S.  House  of  Representatives 
1334  Longworth  House  Office  Building 
Washington,  D.C.  20515 

Dear  Mr.  Chairman: 

Pursuant  to  Section  202  of  the  Congressional  Budget  Act  of  1974,  the  Congres- 
sional Budget  Office  has  prepared  the  attached  estimate  of  savings  achieved  by 
the  statutory  provisions  adopted  by  the  House  Committee  on  Merchant  Marine 
and  Fisheries,  June  10,  1981.  This  estimate  supersedes  the  CBO  estimate 
prepared  on  June  12,  1981,  and  contains  revised  projections  of  the  impact  of  the 
ocean  dumping  fee  (section  5)  to  reflect  amendments  transmitted  to  CBO 
subsequent  to  the  previous  letter. 

The  estimates  included  in  the  attached  report  represent  the  effects  on  the 
federal  budget  of  the  Committee's  legislative  proposals.  CBO  understands  that 
the  staff  of  the  Committee  on  the  Budget  will  be  responsible  for  interpreting 
how  the  savings  contained  in  these  legislative  proposals  measure  against  the 
budget  resolution  reconciliation  instructions. 

Should  the  Committee  so  desire,  we  would  be  pleased  to  provide  further  details 
on  this  estimate. 


Sincerely, 


cc:  Honorable  Gene  Snyder 
Ranking  Minority  Member 
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Section  1  —  Construction  Differential  Subsidies  (CDS) 


The  legislative  proposal  for  this  activity  reduces  the  fiscal  year  1982  budget 
authority  to  zero. 

(by  fiscal  years,  in  millions  of  dollars) 


1982 

1983 

1984 

Baseline 

BA 

147 

160 

171 

0 

176 

170 

170 

Savings 

BA 

147 

60 

71 

0 

15 

32 

60 

The  above  estimate  includes  a  projection  of  the  savings  relative  to  the  baseline  for 
fiscal  years  1983  and  1984  based  on  general  guidelines  from  the  Budget  Committee 
staff. 


Section  2  —  Maritime  Administration  (MARAD) 

This  section  authorizes  1982  funding  for  MARAD's  research  and  development 
activities  at  $8.5  million  and  operations  and  training  at  $76.9  million  for  fiscal  year 
1982. 

(by  fiscal  years,  in  millions  of  dollars) 


1982  1983  1984 

Baseline                                       BA               88.3  91.5  94.7 

O                 86.6  89.8  93.0 

Savings                                         BA                2.9  3.3  3.6 

O                 -2.3  0.6  2.3 


The  estimates  include  a  projection  of  the  savings  relative  to  the  baseline  for  fiscal 
years  1983  and  1984  based  on  general  guidelines  from  the  Budget  Committee  staff. 
The  methodology  was  to  reduce  the  1983  and  1984  budget  authority  levels  for 
research  and  development  in  the  same  proportion  the  Committee  reduced  the  1982 
level  relative  to  the  baseline.  The  same  methodology  was  applied  for  estimating  the 
increases  relative  to  the  baseline  for  operations  and  training.  Because  of  different 
spendout  rates  for  the  two  activities,  even  though  overall  budget  authority  is  reduced 
for  every  year,  in  fiscal  year  1982  there  are  more  outlays  relative  to  the  baseline. 


Section  3  —  Merchant  Seamen  Health  Entitlement 

This  provision  would  rescind  the  entitlement  of  merchant  seamen  to  free  medical 
care  in  the  Public  Health  Service  (PHS)  hospital  and  clinic  system.  Any  seaman 
receiving  care  on  September  30,  1981,  would  remain  eligible  for  free  care  for  the 
duration  of  his  illness  (up  to  October  1,  1982)  if  he  has  no  other  source  of  care 
available. 
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(by  fiscal  years,  in  millions  of  dollars) 


1982  1983  1984 

Baseline                                       BA                169  179  191 

O                  169  179  191 

Savings                                        BA                  92  179  191 

O                    92  179  191 


Savings  would  depend  on  the  disposition  of  the  PHS  hospitals  and  clinics,  which  the 
Administration  proposes  to  close.  The  plan  for  closure  considered  by  the  Administra- 
tion at  the  time  that  the  reconciliation  bills  were  being  drafted  was  estimated  by  the 
Administration  to  save  $92  million  in  1982.  The  estimates  above  are  based  on  the 
assumption  that  the  Administration  would  follow  that  plan  in  closing  the  hospitals. 


Section  4  —  Comprehensive  Oil  Spill  Liability  Fund 

(by  fiscal  years,  in  millions  of  dollars) 


1982 

1983 

1984 

Fund 

BA 

115 

162 

92 

0 

13 

53 

96 

Fees 

BA 

-115 

-162 

-92 

0 

-115 

-162 

-92 

Net  Budget  Impact  - 

BA 

0 

-102 

-109 

4 

1/  Net  budget  impact,  if  negative,  shows  the  decrease  to  the  deficit.  It  represents 
the  difference  between  the  receipts  obtained  from  the  imposition  of  a  3*  per 
barrel  fee  on  oil  production,  imports,  and  exports  (and  interest  earned  on 
investing  those  fees),  and  outlays  from  the  fund. 


Section  5  —  Ocean  Dumping 

(by  fiscal  years,  in  millions  of  dollars) 

1982  1983  1984 

Net  Budget  Impact—  BA  —  -400  -400 

Offsetting  Receipts  O  —  -400  -400 


This  section  directs  the  Administrator  of  the  Environmental  Protection  Agency, 
beginning  in  fiscal  year  1983,  to  assess  a  fee  on  materials  that  are  ocean  dumped, 
including  sewage  sludge,  industrial  wastes,  and  dredged  materials.  As  mandated  by 
the  bill,  the  estimated  budget  impact  assumes  that  the  Corps  of  Engineers  will  assess 
a  fee  on  the  non-federal  beneficiaries  of  Corps'  water  resource  navigation  projects. 


o 
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